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Your President extends greeting to each and every member 
of our Association. He is very appreciative of the honor that has 
been bestowed upon him, and will continue to the best of his 
ability the good work that has been done by his predecessors. 


Our Association is growing by leaps and bounds. We are 
receiving applications almost daily from insurance lawyers of 
the highest type. It has always been the belief of your President 
that the success of our Association depends very largely upon the 
active help, support and cooperation of the Insurance Companies. 
Your President trusts that each and every member will use his 
best efforts in securing such cooperation of the Insurance Com- 
panies. Your President hopes that every Insurance Company 
in the United States will have some representative of its Legal 
Department become a member of this organization. It is our 
hope and desire that this organization and its official publication, 
The Journal, may become of increasing benefit to Insurance Com- 
panies and the cause of Insurance. 


It becomes the duty of your new President in the near future 
to appoint committees for the ensuing year. He would be very 
glad to receive suggestions from the members in respect to such 
selections. He would also appreciate the suggestion of anyone 
as to the creation of any new committees that might be of benefit 
to our Association and the cause of Insurance generally. 


There was some suggestion during the last Convention of 
making a change in the place of our annual meeting. Your 
President is now making a canvass of all the possible places where 
the convention might be held. He would be very glad to have 
an expression from the members, not only as to the time but the 
place of the next annual meeting of the Association. Communi- 
cations can be sent either to him or to the Secretary. It is the 
wish of your officers and Executive Committee that a place be 
selected that is most pleasing to the membership of the Associa- 
tion as a whole. 
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PURPOSE 

The purpose of this Association shall be to bring into closer contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States 
of America, or any of its possessions, or of the Dominion of Canada, who are actively en- 
gaged wholly or in (substantial) part in the practice of that branch of the law pertaining 
to the business of insurance in any of its branches, and to Insurance Companies; for the pur- 
pose of becoming more efficient in that particular branch of the legal profession and to 
better protect and promote the interests of Insurance Companies authorized to do business 
in the United States or Dominion of Canada; to encourage cordial intercourse among such 
lawyers, barristers and solicitors, and between them and Insurance Companies generally. 
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Annual Meeting of International Association of 
Insurance Counsel 


PROCEEDINGS AND ADDRESSES 
AS REPORTED BY THE EDITOR 


WHITE SULPHUR SPRINGS, 
WEST VIRGINIA 


August 25, 26 and 27, 1937 


Hit Annual Convention of the Interna- 
T in Association of Insurance Counsel 
lled to order at the Greenbrier Hotel, 
Sulphur Springs, West Virginia, at 
i. m., Wednesday, August 25, 1937, 
\larion N. Chrestman, President, pre- 
RESIDENT CHRESTMAN: | Ladies 
and gentlemen: 

It is my pleasure to present to this Con- 
vent a son of West Virginia, an eminent 
citizen of the state, a past president of the 
American Bar Association, and who also has 
the honor to be a member of our Association 
and whom we, along with West Virginia, are 
indeed proud to honor and to have him to- 
day greet us as visitors in his state. I give 
you the Hon. Clarence E. Martin of West 
Virginia. Mr. Martin. (Applause). 

MR. MARTIN: Mr. President, members 
of the Association, and guests: 

It is always embarrassing, as all of us ap- 
preciate, to have a gentleman address you 
and introduce you in the language which he 
has used to express his appreciation of my 
presence. May I suggest to you that it re- 
minds me somewhat, so that I may turn it 
off in the proper way, of a happening at home 
here a short time ago when a Scotchman and 
a Jew were arrested, charged with being drunk 
and disorderly. The officer brought them 
before the local magistrate, who looked them 
over and he said, “Officer, what is the charge 
against these two men?” 

He said, “Drunk and 
Honor.”’ 

He said to these defendants, “What have 
you to say?” 

They said, “Not guilty.” 

The magistrate turned to the officer and 
said, “Officer, what is the evidence?” 

“Well,” he said, “squire, it is brief, very 
brief. I turned the corner and I ran into 


disorderly, your 


Mr. McTavish throwing silver dollars away, 
and Mr. Cohen picking them up and handing 
them back to him.” (Laughter). 

You know, a gentleman always appreciates 
the kind words that are said about him, even 
though he may be in the category of what 
Ex-Governor Whitman of New York called 
a corpse. Sometime back he ran into a friend 
of mine, Guy Thompson of St. Louis, and my- 
self, in the lobby of the Mayflower at Wash- 
ington. He said, “I have been looking for 
you two fellows. Last night I attended an 
alumni meeting and after the dinner was 
over, the Toastmaster got up and introduced 
all of the different persons to the distinguish- 
ed gentlemen present in the audience as ‘ex- 
judge So and So. Congressmen So and So, 
Senator So and So,’ and finally he came 
around to me and he said, ‘Charles Whitman, 
Ex-Governor of New York, Ex-President of 
the American Bar Association.’ ” 

He said, “I sat down for a few moments 
and I felt awfully good with myself because, 
after all, only Al Smith stopped me from get- 
ting to the White House, as I thought, when 
the Toastmaster introduced a Professor of 
Biology. He got up to make a speech and 
he started out by saying, ‘You know, gentle- 
men, I somehow or other gravitate towards 
detective stories for recreation and I have al- 
ways observed a trend running through all 
of these stories that the ‘X’ marks the place 
where the corpse was found.’” (Laughter). 

That I hope disposes of the “ex” part of 
it, but I would like to dispose also of the 
“President”, if it is possible to do so, before 
starting on anything else, and, since it will 
not be long before he will be an “ex,” no 
matter how wonderfully well he has served the 
Association nor how remarkably well his 
work has been done. 

It reminds me of an Irishman at home who 
started out to a wake one night and on the 
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way he met a friend and he said, “Shure, 
Mike, come on and go along with me.” He 
told him where he was going and he said, “‘Pat, 
I would like to go with you, but I never knew 
your friend when he was living and I don’t 
like to go to his wake after he is dead.” 

Pat said, “Oh, that doesn’t make any dif- 
ference. Come on along.” 

Well, they stopped at all the saloons on 
the way and after they had gotten there and 
got in the house, there was an old square 
piano in the back parlor and it was open. 
The corpse was in the front room and the 
crowd was in the front room. The front 
room was crowded. Pat went in and looked 
around and he saw the square piano and he 
went over and took his handkerchief out and 
started to cry over the square piano, and Mike 
followed suit. The piano, as I suggested, 
was open, and after they had stayed there 
for a little while, finally they went out to get 
some air and Pat said to his friend, “Mike, 
didn’t he look natural?” 

“Well,” he said, “you know, Pat, I didn’t 
know your friend while he was living, but 
there is one thing I will say for him; he had 
a damn fine set of teeth.” (Laughter). 

It is a pleasure and an honor, gentlemen, 
to have the opportunity of inviting you to 
West Virginia and to White Sulphur. You 
couldn’t come into a pleasanter atmosphere. 
Right here just beyond the hotel, back of 
us, you passed an old Indian trail known as 
the Buffalo Trail, which ran from the valley 
beyond to the land of Kentucky long, long 
before the James River and Kanawha Turn- 
pike was built to carry the traffic from the 
headwaters of the James to the head of navi- 
gation on the Kanawha. 
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Near here stumbled old Col. Lewis in g 
greenbrier vine on the banks of yonder river 
and Greenbrier it has been ever since, what- 
ever its Indian name may have been before 
that time. 

Right here is where the mint julep passed 
on its way from the valley over into Kentucky, 
Tradition tells us that a young missionary 
was on his way from the valley over into the 
wilds of Kentucky to look after the heathens 
of that country and as he passed just down 
below here in the lowlands but not in the 
valley, he observed a house far out of the 
ordinary, and he was attracted by the sur- 
roundings. He decided that he would go up 
and take a look at the house and meet the 
proprietor and, as he went up this lane from 
the trail up to the house, he observed that 
there was a rippling brook just on the other 
side and that an abundance of mint was grow- 
ing on its banks. As he approached the 
house, he noticed that the fences were all 
whitewashed, the gates were on their right 
hinges, which was something extraordinary in 
those days, and when he got up, he found 
that the latchstring had been worn by its use 
by the travelers who had passed by and stop- 
ped to see the proprietor of the house. 

Well, after he finally got the door opened, 
he looked in and met a young German who 
had come out into this country with some 
slaves to subdue the wilderness. He was a 
bachelor, mighty glad to see a white man, and 
they sat down to enjoy themselves. He 
brought his jug out and the young parson was 
astonished to know that the German had never 
heard of the mint julep. 

Well, the missionary left the next morning 
and went out to Kentucky, where he stayed 
for two years. On his way back to visit his 
folks over in the valley, he decided that as 
he passed near here, he would stop and see 
his young German friend with whom he had 
spent so pleasant an evening just two years 
before. As he went up the lane to the house, 
he observed the fences were down, that the 
gates were off their hinges, and the white- 
wash was gone. However, when he got up, 
he knocked at the door. The house darkey 
came to the door and he said, “Where is your 
master?” ‘ s 

He said, “Boss, we buried him last week. 

“Oh,” the missionary said, “I am so sorry 
to know that.” And then he asked what was 
wrong. 

The old darkey said, “ ‘deed, Boss, | 
doesn’t know. There was a pahson pa 
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here about two years ago and he taught him 
to use weeds in his liquor,” and he said, “cohse 
I doesn’t know whether it was the weeds or 
the liquor or both or what killed him, but 
ijt was one or the other or both of them, 
‘cause he was using them all the time.” 

Those of you who came from the West in 
your automobiles into this country passed 
markers that were erected to commemorate 
the incidents in the life of Ann Bailey. Ann 
Bailey lived in a blockhouse with her family 
called Fort’ Clendennon, at what is now the 
site of Charleston. In Lord Dunmore’s War, 
in 1774, that blockhouse was attacked by the 
Indians. All the ammunition was exhausted 
and Ann Bailey volunteered to go through the 
wilderness and did go through the wilderness 
from Fort Clendennon to Fort Julian, just 

if here, now Lewisburg, and she saved 

ort. She saved the people in the fort 
and she also saved that civilization of the 
man, with all of its faults, which then 
had its frontier on the Ohio. 

To this place here have come probably more 
distinguished men, distinguished lawyers, 
than to any other place in the country. Year 
after vear, men of political trend, men of 
financial ability, the scholar, the 
scientist, they have all used the curative waters 
here at this resort and they have been at- 
tracted by the congenial surroundings here. 

This place has a history which probably 
goes back beyond 1774. It was patented in 
1774 to Nathan Carpenter. Nathan Carpen- 
ter was killed by the Indians. Yonder Kate’s 
Mountain is named after his wife, who escaped 
with her daughter and hid in the fastnesses 
of that mountain at that time. 

Shortly afterwards, I think in 1778, the 
first hotel or inn was erected here in order 
that the people might have access to the cura- 
tive qualities of the waters, and the rheumatic 
sufferers have been coming here year after 
year in order to try to nurse themselves back 
to health with the waters of this resort. 

Here in the Virginias were a large number 
of this character of watering places before 
the War. Few of them survived the War. 
The reason was that most of them were de- 
stroyed during that period of time. Strange 
to say, the hotel here at White Sulphur was 
not destroyed in the War between the states. 
And thereby hangs a tale. When General 
Hunter, the firebrand of New Jersey, whose 
people were Virginians, was forced to retreat 
irom this country, he decreed the destruction 
of this resort. Miss Mason, the then care- 


whit 
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great 
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taker, claims that she saved it. Senator Du 
Pont of Delaware, then a Union captain, in 
his book on the campaign of that year, says 
that he influenced Hunter not to burn this 
resort because it would make an excellent 
winter quarters for the army if the army re- 
turned. 

Col. Schoolmaker, then the youngest colonel 
in the Union Army and afterwards President 
of the Pittsburgh and Lake Erie, told me that 
his argument with Hunter that the North was 
not making war on women and children and 
that the indiscriminate destruction of proper- 
ty by General Hunter was turning his army 
against him saved the day. 

Whatever it was, White Sulphur survived 
the War and immediately afterwards it be- 
gan business again and year after year has 
added to its popularity. 

Probably there is no more historical set- 
ting in this section of the country than this 
spot. Right near here the militia was mob- 
ilized from all of the Southern part of Vir- 
ginia in Lord Dunmore’s war in 1774. The 
mountaineers from this section of the country 
met at Fort Julian just after the opening of 
the Revolutionary War for the purpose of 
joining the Continental Army. 

I think probably there is no trail from the 
East to the West, including the National Trail, 
in our section of the state that carried more 
immigrants from the Virginia valley over to 
Kentucky and to the Northwest. Here pass- 
ed those immigrants, Sam Houston, Henry 
Clay, the forbears of Lincoln. All of them 
passed through here going over into Kentucky 
and to the Northwest. Those men brought 
with them their laws, habits and customs and 
they formed the backbone of our Western 
civilization. This particular county in West 
Virginia has a culture far beyond the ordin- 
ary and has had it for a century and one- 
half. 

Here in Lewisburg the ambulating Virginia 
Court of Appeals had met prior to the Civil 
War. It was at one of those sessions of that 
court that the first memorial service was held 
for Chief Justice Marshall, who was a mem- 
ber of its bar. 

The people of West Virginia welcome you 
here today. Notwithstanding the fact of the 
great commercial development of the past 25 
years, which has added tens of thousands of 
people to our population, we people are proud 
of our past and we are not blind to the neces- 
sity of building for the future. 

The Bar of West Virginia welcomes you. 
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We are confident that you know something 
about the contributions that have been made 
by that Bar to our system of jurisprudence 
under which we live. We are mighty glad to 
have you here. We know that you are going 
to have a very pleasant stay amongst us. We 
appreciate the fact that you will not only 
have a pleasant stay but that your stay will 
be instructive as well as interesting. 

We know, too, that there will come a time 
when you will have to go and when you go you 
will feel a little bit better because you have 
commingled with your fellows and know one 
another a whole lot better. And when the 
time comes that you must leave, go down here 
to the spring and take a drink. You will 
make us happy if you do, because tradition 
says that if you take a drink of that water, 
you will always come back again. (Ap- 
plause). 

PRESIDENT CHRESTMAN: Thank 
you, Mr. Martin. We already feel at home 
in this place. 

It is perfectly fitting, it seems to me, to 
have the response come from North Carolina, 
answering West Virginia, and, I now present 
the Hon. Willis Smith of North Carolina to 


make the response on our behalf. Mr. Smith. 
(Applause). 

MR. WILLIS SMITH: Mr. President, 
ladies and members of the Association and 


guests: 

Of course, it is always a pleasure to follow 
Clarence Martin most anywhere. He usually 
leads to interesting rendezvous. That has 
been my experience with him in the past. 
This, however, is quite a different venture, 
following him this morning. 

At the same time, I am delighted to be in 
the State of West Virginia, for after listening 
to him, I was almost convinced it was quite 
as good as the old North State, North Caro- 
lina, where from the sunkissed peaks of the 
mountains down to the palm-fringed shores 
of Hatteras you can see the beauties that he 
has described in West Virginia. (Laughter). 
And I daresay that he thinks that poetic fancy 
when I tell you of the palms of North Caro- 
lina. I had some Floridians challenge that 
upon one occasion when I was inviting a con- 
vention from Florida to meet in North Caro- 
lina and I told them they would be at home, 
but if you will meet me down on the farthest 
point east, next door to the islands of Ber- 
muda, you will there see these palms I have 
told you about. 

When Clarence Martin was speaking and 
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telling about the introduction of Governor 
Whitman, of Ex-Governor Whitman, I couldn't 
help but recall an introduction that my friend 
Clarence got in the State of North Carolina. 
Several years ago when the American Bar 
honored him with its highest gift, we were 
delighted to have him come to North Carolina 
for a meeting of our state bar association 
down at the seashore, Wrightsville Beach. 
Clarence came, with a fine speech, and, of 
course, we had allotted to the chief dignitary 
among the state politicians the delightful duty 
of presenting him to the audience. ; 

About that time a distinguished banker jn 
New York City was under indictment and 
on trial for having defrauded the government 
out of some several millions of dollars. The 
newspapers were filled with the account of 
this man and his alleged misdeed and after 
our distinguished North Carolinian had 
praised Clarence Martin for his achievements 
at the bar, had thanked him for coming to 
North Carolina, had told about all of his 
wonderful deeds, he wound up by saying, 
“Ladies and gentlemen and members of the 


Bar Association of North Carolina, I wish 


to present to you the Hon. Charles E. 
Mitchell.” (Laughter). 

Several of us who knew Clarence better 
than others watched the expression on his 
face. He recovered quite quickly and, as I 
recall, he said that the one fine thing about 
that invitation was that someone, sometime, 
somewhere had credited him with having 
enough income to defraud the government out 
of two or three million dollars in income tax. 
So he thanked them for the compliment. 

Now, of course, he has welcomed us to a 
lovely spot. The members of this Associa- 
tion have demonstrated year after year that 
they regard this as indeed a lovely spot in this 
section of America. I am sure that each of 
us enjoy coming here and being here. I am 
sure that the visitors who have come for the 
first time, the new members who are among 
us for the first time, likewise feel that the 
Committee has picked a lovely spot indeed to 
hold these conventions. 

And now I hope that the new members 
and the visitors and the ladies feel that we 
really have gathered here a fine group 0 
lawyers from all over America and, indeed, 
may I hope that we may classify ourselves 
as among the best, the top of the profession 
in America? 

And that reminds me of a story I heard 
some time ago of an argument that took place 
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between the devil and St. Peter. There had 
been some controversy between these two cele- 
brities in their respective spheres and each of 
them was claiming the dividing line between 
heaven and hell ran at a certain place, along 
acertain line, and, of course, the devil attempt- 
ed to encroach upon the territory of St. Peter 
and St. Peter, righteous as he was, and is, 
attempted to maintain his position. Finally, 
after considerable argument, St. Peter, being 
of a mind to obey the law, to respect the law, 
to have reverence for law and order, spoke 
to the devil and threatened him. He said, 
“If we can’t get this line fixed where it ought 
to be, then indeed, sir, I will sue you.” 

The devil looked at him, laughed with an 
evil laugh, and said, ““Ha- and where will you 
find a lawyer?” 

Mr. Martin may be sure that we are en- 
joying being here. He may likewise be sure 
that we have enjoyed the past meetings here, 
and I doubt not that the future will find us 
here again and again, because it seems to be 
the consensus of opinion that this is indeed a 
most convenient and lovable spot. 


And when I say we may be here again and 
again, I am reminded of another story that 
took place down in our state when a minister 
who was a new man came to this little coun- 
try church to preach the sermon of a departed 
brother. He knew that the dear sister had 
been married at least twice, that this was at 
least her second bereavement, and he felt 
he should pour out a great prayer to the Lord 
Almighty for this dear sister, and so he 
prayed with great spirit and great unction 
that this dear sister might be blessed and 
might have hope for the future, and then as 
he prayed for the dear sister who had lost 
this, her husband, it occurred to him in the 
midst of his prayer that he wasn’t quite cer- 
tain whether the dear lady had had two or 
three husbands to pass on, and so he said 
in the midst of his prayer, “Dear Lord, help 
this our beloved sister, who has been bereaved 
again and again,’—and then it popped into 
his head and he added, “and perhaps again.” 

So I am sure, Mr. Martin, that you have 
had us here again, and again and perhaps 
again we will be with you. 

I was interested very much in hearing the 
story of the history of West Virginia, because 
| wasn’t quite as familiar with it as I might 
have been. I don’t know why it was that 
i didn’t attend some meeting when a similar 
statement was probably made by some other 
historian and distinguished West Virginian. 
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I am sure we realize now that indeed the paths 
of history have crossed at this spot, and that 
makes us indeed more interested in coming 
back here. 

I was thinking of the advantages that we 
have in meeting here. This morning I be- 
lieve we have one of the largest groups ever 
to attend an opening session, doubtless due 
to the fact that Mr. Martin was going to make 
the address,—and then maybe the rain had a 
little something to do with it. And then I 
looked around and thought how well the West 
Virginians in this hotel had taken care of 
us. I looked over to my left and I found 
bottles and glasses and ice water, and I looked 
to my right at the rear of the hall and I found 
likewise, plenty of ice water. So if there be 
those among you this morning who feel you 
need to quench your thirst, no hesitancy on 
your part should be shown in doing that. 

And I thought of the other things that 
have been provided for us in this meeting, 
how the ladies are taken care of with their 
social pleasures. Of course, the ladies like 
to come to this meeting because it is always 
interesting, because there are always parties, 
bridge parties and dances and luncheons and 
those sort of things. And this time the Com- 
mittee has lived up, I think, to its plans and 
preparation of the past and so the ladies are 
pleased. 

Likewise, I believe the guests who are 
visiting us this morning are pleased, because 
they have seen the type of men they are go- 
ing to associate with, the ladies that they will 
have a chance to entertain and dance with, 
the fine opportunities they will have to play 
golf, and they will indeed enjoy themselves. 

And then, of course, I know full well that 
that those of us who really are members of 
this Association are thoroughly satisfied and 
pleased with the steady, uncompromising and 
hard work and diligence that we are applying 
to our tasks day after day, without thought 
of golf or social entertainment. In fact, it 
seems to me that each of us has been taken 
care of in this convention and that West Vir- 
ginia and its distinguished sons and daughters 
and this great hotel have seen that we are 
well taken care of in everything that we need. 

Only one word more and I am done. The 
story is told of a social engagement, and that 
is what reminds me of the story at this time, 
where all of the small townspeople had gath- 
ered for this great social event. There was 
one brother who came who didn’t particularly 
care about dressing up with tails and a high 
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collar to attend this meeting, this reception, 
but anyhow he went in his wife’s behalf, and 
as he went, having had difficulty in getting 
his necktie tied as he thought it ought to be 
tied, he went into an anteroom while his wife 
preceded him into the main hall, and there 
he saw his tie wasn’t straight. He attempted 
to adjust it and made matters worse and in 
a few moments he found his tie completely un- 
tied. He looked around, realizing that he 
could not tie a bow tie at all, and he saw only 
one sad and solemn looking man, likewise 
dressed as he was dressed, sitting over by the 
window, and, in desperation, he said, “Friend, 
can’t you do me a favor? I wish that you 
would come here and tie my tie because I 
can’t tie this cussed thing to save my life.” 

The man said, “Yes, I will attempt to do 
so.” He went over to him and he said to 
him, “Now, you lie right down there on that 
landing and I will tie your tie for you.” 

The man laid on the landing, the other 
man reached over him and, with deftness of 
finger and nimbleness of knuckles, tied the tie. 
The man rose and looked in the mirror and 
found it was done perfectly. He said to his 


friend, “I want to thank you, because now I 
can go and join my wife in a social gathering, 


but before I go, I would like to know just one 
thing. Why did you ask me to lie on the 
landing in order that you might tie that tie?” 

The tier of the tie said, “Why, my friend, 
that happened to be because I am an under- 
taker.” (Laughter). 

Now, I want to say in closing that this 
Convention comes together at White Sulphur 
Springs as the place of meeting and we in 
North Carolina would like indeed to have you 
come down there and we will either give you 
the seashore or the mid-state sand hills at 
Pinehurst, or the beautiful melon region of 
Asheville, and each of us will be indeed glad 
to have you with us and, while we probably 
cannot show to you the great welcome so far 
as equipment is concerned that has been shown 
you here in this delightful spot, nevertheless 
we will do the best we can to encompass 
Clarence Martin and his group as far as we 
can. 

I thank you. (Applause). 

PRESIDENT CHRESTMAN: 
you, Mr. Smith. 

In this Association, according to its by- 
laws, each year we elect three vice presidents. 
They are ex-officio members of the Board but 
they have no other duties. They are not 
highly paid in their salary for the job, so I 
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decided that it was proper to have one of them 
on the rostrum and, of course, I always like 
to be introduced and I chose Oscar Brown, 
But before I present the gavel.to him, I will 
tell you the best story in Texas, traditionally, 
on lawyers, which really applies to him in the 
matter of a chance of compensation and of 
being seen at a convention. 

Back over in Northeast Texas in the olden 
days of Texas, all of which are still new, a 
man had killed another in cold blooded mur- 
der. He went over and told the story to an 
elderly criminal lawyer, practitioner, and after 
he had finished narrating just how it happen- 
ed, the lawyer said to him, “Jim, you keep 
your seat. I am going to step out a while”: 
and he went down to the corner drugstore and 
came back with a cake of the old mottled, 
hard Castile soap, and he handed it to Jim and 
he said, “Jim, put that in your pocket. Al- 
ways have some of that soap in your pocket. 
Don’t talk with anybody and when anybody 
comes around, whether you are plowing in the 
field or what, slip a little lump of that Castile 
in your mouth and chomp it and blow suds, 
but say nothing.” 

That was done for three or four months. 
The trial came on and the evidence was pre- 
sented in all of its blood-curdling effect on 
the jury, and the lawyer, when his time came 
to present his defense, just took his client, who 
was sitting by him and chomping his teeth 
and blowing suds, and led him to the witness 
chair and he asked him his name and he 
chomped and blew suds. He asked him a 
number of questions, getting the same answer, 
and finally he said to him, “Jim, do you know 
anything about what these men have been 
testifying about what you did?” And he 
turned to the jury and blew suds all over 
them. 

He turned him over to the state’s attorney 
and he tried to cross examine him and got 
sudded. 

Finally he took his client off the witness 
stand and sat him down and the court charged 
the jury and he said, “That is my defense; 
that is all the evidence I have.” The jury 
was duly charged and went out and came back 
and found that he was guilty of insanity only. 
Adjourning the court, Jim was still chewing 
and blowing suds. The lawyer took him by 
the arm and walked across the courtyard to 
his office and he said, “Jim, the case is over, 
the court is adjourned; you are free.” He 
said, “Now, come on over to my office. ! 
want you to put a big mortgage on that land 
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and pay the balance of my fee,”—but Jim 
just kept blowing suds. (Laughter). 

' That is a good deal the way of the duties 
of these vice presidents, but I have given Mr. 
Brown all the information I could possibly 
get on myself so that he may introduce the 
President, that the President may deliver that 
necessary annual report. Mr. Brown. (Ap- 
lause ). 

VICE PRESIDENT BROWN: Mr. Pres- 
ident and members of the Convention: 

I don’t know that we have ever described 
him that way, but up in New York State we 
have clients that, when it comes to paying, 
are mere suds blowers. 

It has always been not only a pleasing but 
instructive custom for this Convention at its 
opening to hear an address from the President. 
We have been honored by having as President 
during this past year, Judge Chrestman. I 
have had occasion to sit here in meetings under 
a number of Presidents and each of them had 
many fine characteristics, some more out- 
standing than others, but the thing that you 
will learn of Judge Chrestman as a presiding 

as he leads you through this session 

e days, the thing that we of the Ex- 
e Committee have learned, is the grace- 
fulness and the kindliness with which he pre- 


OTLICE 


sides over a meeting and keeps everyone feel- 


and the meeting harmonious. I 
) into his past history to some extent 
but I presume you know it as well as I do. 
I have one thing to say about his address. 
One of the functions of our Executive Com- 
mittee, whether made so by the by-laws or 
seli-assumed, I don’t know, is to look over 
these reports that the committees make to you 
to rather see that they don’t get off on the 
wrong foot sometimes. Not so the President’s 
address. We never get a chance to hear it or 
to look at it and, when I heard this morning 
of the President’s kindly insistence upon the 
attendance of the ladies at this particular 
session, | have begun to wonder just what is 
in that address. 
With that, I introduce your President, 
Judge Chrestman, for his annual address. 
(President Chrestman’s address to the Con- 
vention will be found on page 19). 
PRESIDENT CHRESTMAN: It is now 
my very great pleasure to present to this 
Convention a friend whom I first discovered 
last summer and decided that he needed to 
be drafted into this work, so we took him into 
the Convention, into the Association, and 
now we have him addressing us on the sub- 
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ject, “How Can the Practicing Lawyer Be of 
Greater Service to His Clients Insurance- 
wise?” That is an interesting subject to you 
practitioners, and it is my pleasure to present 
the speaker, Mr. Henry W. Nichols, General 
Counsel for the National Surety Corporation. 
Mr. Nichols. (Applause). 

(Mr. Nichol’s address will be found on page 
23). 

PRESIDENT CHRESTMAN: Mr. 
Nichols, we have a by-law which prohibits 
the passage of any resolution, but I think the 
attention that they have given you and the 
greeting that you received on closing is suf- 
ficient evidence that you have delivered satis- 
factorily. We appreciate it very much. 

At this time I will call your attention to 
the fact that under Section 1 of Article VIII 
of the By-Laws, the duty is placed on the 
President at the first session to name a Nom- 
inating Committee to select and nominate 
candidates for offices provided in the By- 
Laws. I give you the list now: 


Walter R. Mayne, St. Louis, Mo. 
Garner W. Denmead, Baltimore, Md. 
Harry P. Lawther, Dallas, Texas. 
Royce G. Rowe, Chicago, III. 

Willis Smith, Raleigh, N. C. 


Bill Reeder is Chairman of the Entertain- 
ment Committee and he has some very inter- 
esting announcements to make. Mr. Reeder 
will come forward. 

MR. W. O. REEDER: 
ladies and gentlemen: 

Your Committee is trying to provide amuse- 
ment for you and I want to make a few an- 
nouncements of the activities that we will 
have. The first important announcement is 
that there will be a Ladies’ Luncheon at the 
Casino at 1:00 o’clock today. There are 91 
ladies here. They are to meet in the lobby 
at 12:45. It is a bad day and we have pro- 
vided cars, automobiles, to take them to the 
Casino. The luncheon will be served there. 
It will be in charge of Mrs. Willis Smith and 
Mrs. Denmead. The cars will also return the 
ladies to the lobby immediately following the 
luncheon, where the bridge tournament will 
begin at 2:30 in the Organ Room. 

Tonight we are to have a dinner dance. 
The dance will be in the main dining room at 
the South end. We will be all put together, 
segregated, in a way, and we will have the 
terrace part of that room for dancing. We 
want you all to be there and we hope that 


Mr. President, 
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we will put you in the proper frame of mind 
between 6:00 and 8:00 for the dinner dance 
and the noise. 

Tomorrow morning we are to have a ladies’ 
golf tournament. This is new, too, and we 
want to make a success of it. We want 
every lady who can hit a golf ball to play. 
Mrs. Caverly will be in charge and a detailed 
announcement will be made by her at the 
ladies’ luncheon today. 

The men’s golf tournament will be tomor- 
row afternoon and Mr. Lowell White and Mr. 
Noll will make a detailed announcement con- 
cerning that later on. We want all the men 
who know how to play golf to play in that 
tournament tomorrow afternoon. 

Your President has appointed a committee 
to entertain the young people. We have a 
great many young people attending these con- 
ventions now, which shows a healthy condi- 
tion. Mr. Hobson is in charge of those ac- 
tivities and he has asked me to announce that 
there will be a tennis tournament tomorrow 
afternoon for ladies and men. We assume, 
however, that they will be mostly young peo- 
ple, but, at any rate, anyone who desires to 
play in the tennis tournament tomorrow af- 
ternoon, please contact Mr. Hobson. 

I might now announce an item of interest, 
that Miller Manier, who has completely earn- 
ed the title of being God’s worst golfer, will 
no longer play golf. Miller Manier will play 
tennis tomorrow afternoon. 

PRESIDENT CHRESTMAN: Thank 
you, Mr. Reeder. 

The meeting was recessed at 12:30 p. m. 


Wednesday Afternoon 


The second session, Wednesday afternoon, 
was called to order at 2:50 o’clock, President 
Chrestman presiding. 

PRESIDENT CHRESTMAN: It is my 
privilege to present a Kansas boy on a sub- 
ject that I think will interest you very ma- 
terially. 

I have known him for many years, as many 
of you have, F. B. Baylor of Nebraska. Mr. 
Baylor, will you come forward. (Applause). 

[Mr. Baylor then delivered his address. 
See page 29]. 

PRESIDENT CHRESTMAN: Thank 
you, Mr. Baylor. 

The next speaker is from the Cleveland bar. 
He has been handling insurance cases and has 
for many years been a lecturer on torts and 
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insurance law in the University Law Schoo] 
at the University of Ohio. He will discuss g 
question presented “When the Verdict is for 
the Plaintiff against one of two Defendants, 
May the Losing Defendant have an Indemnity 
action against the winning defendant, as the 
Real Tort Feasor, Notwithstanding the 
Verdict of the Jury?” It is my privilege to 
present Mr. H. M. Roberts of the Cleveland 
bar. Mr. Roberts. (Applanse). 

[Mr. Roberts’ address will be found on 
page 35]. 

PRESIDENT CHRESTMAN: Thank 
you, Mr. Roberts. I am sure the members 
will enjoy reading the interesting paper that 
you have prepared. 

Someone on the program—and I have for- 
gotten who it was—wrote me and asked if his 
paper, which he had prepared, had to be sub- 
mitted to some committee or to me for ex- 
amination before delivery, and I said, “No 
committee or commission or board will take 
the responsibility for what is to be said at 
this convention. The man who says it must 
take his own.” 

Our next speaker comes from North Caro- 
lina and he has chosen the subject, “The Rule 
in Jump’s Case,” whatever that is, and I 
am certainly not going to take the responsi- 
bility of this. This is my very good friend, 
Judge T. L. Johnson of Asheville, whom we 
have all learned to know and like and who 
is a pretty good golf player. 

I should say before I present him that the 
man who just spoke has proven himself to 
be a good golf player because he carried me 
around and won yesterday, in spite of my be- 
ing his partner. 

Judge Johnson, will you come forward. 
Judge Johnson of the Asheville bar. (Ap- 
plause). 

[Judge Johnson then delivered his address. 
See page 45]. 

PRESIDENT CHRESTMAN: We thank 
you, Judge Johnson, and I think we have all 
been interested in your discussion. 

We are now coming to what many of you 
consider to be the most important part of the 
program. Every man who is interested in 
the Association’s work should remain and 
hear the reports of the committees. Other- 
wise, you will not become acquainted with the 
actual operation of your Association. 

The next report on the program is that 
of the Secretary. I present Mr. Montgomery, 
your Secretary. 
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|Mr. Montgomery read his report. See 

page 78]. 

“PRESIDENT CHRESTMAN: The next 

committee report is that of the Treasurer, 

Mr. Havey White. 

|\Mr. White read his report. See page 
79]. 

PR ESIDENT CHRESTMAN: Thank 
you. Mr. White. That indicates we are in 
a fa rly substantial condition financially — 
and both the boys are bonded. (Laughter). 

The next committee report is our General 
Legislative Committee. That committee has 
done a vast amount of work and I ask that you 
listen to the report by its Chairman, Mr. 
Russel! M. Knepper of Columbus. Mr. Knep- 
per. (Applause). 

MR. KNEPPER: May I divert from the 
reading of the printed note sufficient to say 
I want to pay my respects to the men out in 
the field aside from this report. Remember, 
there were three committeemen in every one 
ff the 43 states, and those committeemen 
worked valiantly, and when you understand 

-and remember this as I go through—that 
not a penny of expense came from the As- 
sociation or from the companies to any mem- 
ber ot the General Legislative Committee or 
to any member of the state committees, you 
will understand then just how much more 
work has been done by the men in the field 
and how valuable it has been. 

|Mr. Knepper’s report will be found on 
page 80]. 

Mr. President, I move the adoption of this 
report. 

PRESIDENT CHRESTMAN: 
a second? 

SECRETARY MONTGOMERY: 
ond the motion. 

PRESIDENT CHRESTMAN: You have 
heard the motion for the adoption of the re- 
port. Are there any suggestions? If not, 
all in favor, say “Aye.” Opposed, “No.” It 
is so ordered. 

By common consent, unless I hear some ob- 
jection to the other reports read, the Chair 
will order them filed as accepted and ap- 
proved by the Convention. Do I hear any? 

MR. KNEPPER: Mr. President, may I 
move that the report of the Executive Com- 
mittee be accepted and filed and that the re- 
ports of the Secretary and Treasurer be re- 
lerred to the Finance Committee. 

PRESIDENT CHRESTMAN: Do I hear 
a second ? 


MR. CRAWFORD: 


Do I hear 


I sec- 


I second the motion. 
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PRESIDENT CHRESTMAN: All favor- 
ing the motion, let it be known by saying 
“Aye.” Opposed, “No.” It is carried and 
so ordered. 

The next item is the report of other com- 
mittees not published in the July Journal and 
on that subject, the only one I know of is 
mentioned in a telegram to Mr. Woodward 
by his partner, former Federal Judge Charles 
I. Dawson, who wires this: “Advise Presi- 
dent I am unable to attend because of Illness. 
Report for me as Chairman of Committee on 
Life Insurance that during year no matters 
have come up requiring the attention of our 
committee.” 

Have all others, Mr. Secretary, been pub- 
lished? 

SECRETARY MONTGOMERY: Yes, 
but we should approve the ones that were 
published. 

PRESIDENT CHRESTMAN: I suppose 
we have all done our duty, we have all read 
the committee reports published in the last 
July Journal, and I would like to hear a 
motion approving those committee reports, 
unless there be objections to them. 

MR. SOL WEISS: Mr. President, there 
is a recommendation in the report of the 
Committee on the Unauthorized Practice of 
the Law that that committee be discharged 
because of the formation of the Joint Con- 
ference Committee. With deference to that 
committee and as a compliment to its work 
and because of the necessity for its contin- 
uance, I think that although the body of the 
committee report is entirely favorable and 
acceptable, the recommendation of this com- 
mittee for its destruction and obliteration 
should not be approved but it should be con- 
tinued. I move that it be approved with 
that exception. 

The motion was seconded. 

PRESIDENT CHRESTMAN: All in 
favor of that motion, let it be known by say- 
ing “Aye.” Opposed, “No.” It is so ordered. 

As to all other committee reports published 
in the Journal, may I hear a general motion 
for their approval? 


MR. O. J. BROWN: 
reports be approved. 

MR. MAYNE: I second the motion. 

PRESIDENT CHRESTMAN: Is there 
any discussion? If not, all favoring the 
motion, let it be known by saying “Aye.” 
Opposed, “No.” It is so ordered. 

Recessed at 5:25 p. m. 


I move that all the 
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Thursday Morning 


The third session, Thursday morning, was 
called to order at 10:00 o’clock, President 
Marion N. Chrestman presiding. 

PRESIDENT CHRESTMAN: Gentlemen 
of the Convention, I at this time recognize 
Mr. Hervey Drake. This relates to one of 
the reports published in the Journal, the last 
issue, which was passed upon yesterday. I 
think it would be appropriate at this time to 
have someone from the floor make a motion 
to reconsider the one report on the Unauthor- 
ized Practice of the Law for purposes now 
iniected. Do I hear such a motion? 

MR. KNIGHT: I move reconsideration 
of the report. 

MR. POWELL: I second the motion. 

PRESIDENT CHRESTMAN: You have 
heard the motion. All in favor, let it be 
known by saying “Aye.” Opposed, “No.” 
The motion is carried. 

Now, Mr. Drake, the way is open. 

MR. DRAKE: I would like to have the 
report which I have, which is just a little 
more complete, substituted for the report in 
the Journal and adopted. 

PRESIDENT CHRESTMAN: 
make that as a motion, Mr. Drake? 

MR. DRAKE: I do. 

PRESIDENT CHRESTMAN: Do we 
hear a second to the motion to consider the 
report as now presented by Mr. Drake in 
lieu of the one which was published? 

MR. YANCEY: I second the motion. 

PRESIDENT CHRESTMAN: | Is there 
any discussion, gentlemen? If not, all favor- 
ing the motion, let it be known by saying 
“Aye.” Opposed, “No.” It is carried. 

Mr. Drake’s report appears on page 75]. 

The next item of business is in the form of 
reports of special and general committees on 
Unlawful Practice of Law—Adjusters of In- 
surance Companies. The report is the 
special report of the committee composed of 
Mr. Knight as Chairman, Mr. Smith and Mr. 
Brown, to communicate with the two associa- 
tions representing the different companies, 
and Mr. Knight is recognized. 

MR. KNIGHT: Mr. Chairman, members 
of the Association: As has been stated to 
you in the general report of the Executive 
Committee, there was appointed at the Mid- 
Winter meeting of the Executive Committee 
a committee of three of this Association and 
an invitation extended to the American 
Mutual Alliance and the Association of cas- 


Do you 
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ualty and Surety Executives to each appoint 
a committee of three to cooperate with q 
committee of this Association, in the hope of 
arriving at a few rules of ethical conduct for 
lay insurance adjusters. 

That committee had meetings and has ar- 
rived at a few rules which we are about to 
present to you here, they having already been 
approved by the Executive Committee of this 
Association, so that this report to you now js 
a report with the approval of the Executive 
Committee and in effect, is a supplementary 
report of the Executive Committee to this 
Association. 

| Mr. Knight’s report will be found on page 
83]. 

|A spirited discussion followed in which 
many members participated |. 

MR. J. R. KISTNER: I move, Sir, that 
the matter before the house be tabled. 

The motion was seconded. 

PRESIDENT CHRESTMAN: The mo- 
tion is that the report as read and presented 
to this Convention be tabled. A motion to 
table is not debatable. All favoring that 
motion will say “Aye.” Opposed, will say 
“No.” The Chair finds that the motion to 
table fails. 

The question has been called for. 

MR. KNIGHT:: The previous question 
is now before you. The motion to adopt the 
report as read is now the question before the 
house. 

PRESIDENT CHRESTMAN: Very well. 
The original motion, now. All favoring the 
adoption of the report as read, let it be known 
by saying “Aye.” All opposed to the motion 
by saying ‘“‘No.” A division is called for. All 
favoring the motion, please rise so the Sec- 
retary may count you. Everybody be seated, 
please, so we can get the other vote. All op 
posed to the motion will rise. 

The result of your vote is 101 favoring the 
motion and 23 against. It is 23 and out, it 
seems. 

The Chair recognizes Mr. Ambrose Kelly. 

MR. KELLY: Mr. Chairman, before dis 
cussion of this subject closes, I think in order 
to see that the work that has been done is the 
most effective, it should be placed before the 
American Bar Association, and I therefor 
move that the Committee be continued, with 
instructions to place its report, after it ba 
been approved by the other two organizations 
which participated in the drafting of the 1 
port, before the Committee on Unauthorize 
Practice of Law of the American Bar 4+ 





sione 
Gar 
Visio 
I as! 
Gard 
we W 


progr 


genero: 


t to 
een 
this 
w is 
itive 
itary 

this 


page 
vhich 


- that 
1. 


> mo- 
ented 
on to 
~ that 
ll say 
ion to 


lestion 
ypt the 
yre the 


'y well. 
ing the 
known 
motion 


October, 1937 


sociation and the Insurance Section of the 
American Bar Association. 

MR. BROWN: I second the motion. 

PRESIDENT CHRESTMAN: All fav- 
oring that motion, let it be known by saying 
“Ave.” Any opposed, “No.” It is carried 
and so ordered. 

MR. HERVEY DRAKE: If it is in order, 
may I make the same motion with regard to 
my report that was adopted earlier? I think 
that should be done. 

PRESIDENT CHRESTMAN: 
moves. Do I hear a second? 

\iR. SOL WEISS: I second the motion. 

PRESIDENT CHRESTMAN: Mr. Drake 
moves that his report likewise be referred by 
his Committee to the same body for the same 
consideration. All favoring that motion, let 
it be known by saying “Aye.’”’ Any opposed, 
“N It is so carried. 

Thank you, Mr. Knight. 

Gentlemen of the Convention, the next sub- 
iect to be discussed is a subject that ought to 
be of interest to lawyers of every state. It 
has become the fashion, it seems to me, for 
all states to look to New York for codes re- 
lating to insurance laws and rules and opera- 
tions. I don’t know why Texas does it. It 
isn't because Texas isn’t still independent. 
But we look that way. 

We have with us today a man who was 
formerly with the Metropolitan in trial work 
in insurance lines; who has practiced law in 
New York City for seven or eight years; who 
is now Counsel for the Insurance Commis- 
sioner of New York State, Mr. Leonard M. 
Gardner, on the subject, ““The Proposed Re- 
vision of New York State Insurance Law.” 
I ask of you your careful attention to Mr. 
Gardner's address, as I felt very happy that 
we were able to obtain him to appear on this 
program. Mr. Gardner. (Applause). 

|Mr. Gardner’s address will be found on 
page 50}. 

PRESIDENT CHRESTMAN: We thank 
you, Mr. Gardners I am sure we are all in- 
terested in the outcome of that proposed re- 
vision. 

It was my pleasure yesterday to have one 
of your vice presidents sit with me and another 
has honored me today and I now present your 
Vice President, Mr. Bob Webb, who will take 
charge of the rest of the program. (Applause). 

CHAIRMAN WEBB: Mr. President, 
ladies and gentlemen: 

Your President is very gracious and very 
generous. It is my privilege and my pleasure 


Mr. Drake 
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to announce the next feature on this program, 
which is, “Forwarding the Cause of Traffic 
Safety.” You, along with me, will remember 
that 20 years ago, perhaps 25 years ago, one 
of the principal railway companies in this 
country adopted a safety first program and, 
along with that slogan, they adopted an em- 
blem or a symbol of safety. Shortly there- 
after, that company, to my knowledge, em- 
ployed a safety director whose duty it was to 
travel the road and to ascertain the cause or 
the principal causes of accidents. 

That movement has spread, as you know. 
In the past few years, bar associations and 
civic organizations have taken up the cry. 
It is a popular thing—SAFETY FIRST. 

Within the past year, your President ap- 
pointed a special committee on safety, of 
which Mr. Ambrose B. Kelly of Chicago is 
the Chairman, and whose other members are 
Mr. C. Donald Swartz, Mr. Douglas Hudson, 
Mr. C. F. Merrell, and Mr. William O. 
Reeder. The purpose of that Committee was 
not to gather facts and data with respect to 
accidents but rather was for the purpose of 
accepting facts already gathered and, upon 
those facts, to predicate the theory of forward- 
ing the cause of safety, by legislation and by 
education. 

It is, as I say, my privilege and my pleas- 
ure to introduce this feature on the program, 
Forwarding the Cause of Safety, which, as I 
understand it, is something of a round table 
discussion or a council of safety, to be con- 
ducted by the Hon. Ambrose B. Kelly of 
Chicago and the Hon. Oscar J. Brown of 
Syracuse. This is a_ subject, gentlemen, 
which it would be academic to say is of in- 
terest to all; it is of great interest to those 
who take any interest in problems of insur- 
ance. Mr. Kelly and Mr. Brown. 


MR. KELLY: Mr. Chairman and gentle- 
men of the Convention: 

In taking this subject up for discussion with 
you, we intend to give you something that is 
different from the usual routine of the con- 
vention program. All I want to say in in- 
troducing it to you is that, in my opinion, it 
is, for almost every citizen of these United 
States, the most important single problem 
which he has to face today. The other sub- 
jects which have been discussed are of great 
interest to you in your ordinary, every-day 
professional dealings. They affect your in- 
come, perhaps; they affect the welfare of 
your clients; but this subject, I do not need 
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to remind you, may easily affect your own 
lives and those of your children. 

In planning this program, Mr. Brown and 
I thought that we would attempt to bring to 
you the thought of some of the best authorities 
in this field and give you a general bird’s-eye 
picture of what is being done and what we 
feel can be done. 

We have chosen as the principal speaker, 
Mr. Sidney Williams of the National Safety 
Council, director of their Department of 
Public Safety. I am not going to say any 
more than that Mr. Williams is, in my op- 
inion, the best informed man in the United 
States on traffic safety, and the most of you 
who attended the American Bar meeting at 
Boston will know that Mr. Williams knows 
a great deal about the legal aspects of the 
problem of traffic safety. May I introduce 
Mr. Williams. (Applause). 

[Mr. Williams’ address will be found on 
page 53 of Journal]. , 

MR. A. B. KELLY: Thank you, Mr. 
Williams. 

As the next item which we felt should be 
discussed in a round table on this subject, 
Mr. Brown and I have asked Bob Hall of 
the Aetna to tell you what the insurance com- 
panies are doing to forward the cause of traf- 
fic safety. 

| Mr. Hall then delivered his address. 
page 56]. 

MR. KELLY: I am sure that you have 
all enjoyed the remarks by the Hon. Robert 
E. Hall, Esq. 

In order to see that all angles of this sub- 
ject are at least brushed upon in our short 
discussion this morning, we have asked Frank 
Holt of Jacksonville, Florida, to discuss The 
Effect of Law Enforcement in Forwarding 
the Cause of Traffic Safety, and I am sure 
that Mr. Holt will tell you some of the things 
that are being done and that can be done 
to bring the courts more effectively to bear 
upon the traffic safety problems. Mr. Holt. 
(Applause). 

[Mr. Holt’s address appears on page 58 
of Journal]. 

MR. KELLY: Ladies and gentlemen, we 
were to have a third speaker on the program 
this morning, Mr. Bowman of Oklahoma City, 
who was to discuss the part which legislation 
has played in forwarding traffic safety. Un- 
fortunately, Mr. Bowman is unable to be 
here. I think I can say briefly that the pro- 
gram which all safety authorities are anxious 
to see placed in effect in every state is that 
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which was developed by the National Con- 
ference on Street and Highway Safety. Mr, 
Williams has already told you of the great 
progress which was made this year in se- 
curing the enactment of drivers’ license laws, 
There are only six states remaining in which 
drivers’ license laws have not as yet been 
passed. Those six states are Wyoming, South 
Dakota, Illinois, Mississippi, Louisiana, and 
Florida, and I am sure that all of you who 
may live in those states—and I live in one— 
will do everything you can at the next ses- 
sion of the legislature to see that that lack, 
at least, is remedied, if it is within our power 
to assist in the attempt to do so. 

PRESIDENT CHRESTMAN: This pro- 
gram has come right out on the moment. 
We appreciate the work that Mr. Kelly and 
Mr. Brown have done in getting these speak- 
ers with us today on such an important 
question. 

We stand at ease until the golf and other 
events mentioned. 

Recessed at 12:42 p. m. 


Friday Morning 


The final session, Friday morning, was 
called to order at 10:15 o’clock, President 
Chrestman presiding. 

PRESIDENT CHRESTMAN: We have 
a young man who has attended this conven- 
tion, I think all the time that I have and I 
think he was still going when I got in here. 
He has been faithful; he has always done the 
things that seemed to me were splendid. He 
has been put on committees; he has worked. 
We are glad this morning to honor Mr. 
Theodore W. Bethea from New Orleans. 
Mr. Bethea has selected a subject—‘The 
Right of an Insurer to a Physical Examination 
of the Plaintiff.” I give you Mr. Bethea. 
(Applause). 

{[Mr. Bethea then delivered his address. 
See page 59]. 

PRESIDENT CHRESTMAN: I tell you 
that was very excellent, indeed, and that it 
has been so received by this audience has 
been shown. 

The next subject to be discussed is by an- 
other one of our juniors. The subject is, “A 
Motion for Judgment, Notwithstanding the 
Absence of a Verdict.” It is a unique sub- 
ject, chosen by the young man. It is my 
very great delight to present to you now, Lon 
Hocker, Jr. Mr. Hocker, we are delighted to 
have you. (Applause). 
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|Mr. Hocker then delivered his address. 
See page 64]. 

PRESIDENT CHRESTMAN: The next 
portion of the program falls under the head 
of Cassius Gates, your Vice President, whom 
I have asked to take charge for that purpose. 
Mr. Gates. 

CHAIRMAN GATES: 
ladies and gentlemen: 

The President sort of put one over on me 
when he got me up to the microphone the 
first time. When the other Vice Presidents 
were introduced, they were not brought to 
the microphone until they were ready to in- 
troduce the next speaker. The only explana- 
tion that I can give of the fact that he called 
attention to my presence here early in the 
proceedings this morning is that he wanted 
to assure you who were here last year that I 
was sitting here merely in the capacity of 
Vice President and was not going to inflict 
upon you another speech. 

The duties of vice presidents are not ar- 
duous and I am very happy to have this 
opportunity to take a small part in the pro- 
ceedings of this Convention, which, to my 
mind, has been the most interesting and en- 
joyable of any that I have ever attended (ap- 


Mr. President, 


plause), and I hope that some day in the not 
too distant future that we in Seattle will have 
the pleasure of entertaining this Association 


Lf 


at one of its annual conventions. It really 
so far as it seems. It is now only 18 
hours from New York to Seattle and I hope 
some day you will come out and see us. 

There will be a great many problems to 
solve in the next few decades and the young 
men are going to have plenty to do, but after 
listening to them this morning, we have re- 
newed assurance that whatever problems there 
are, they will be able to solve them. (Ap- 
plause ). 

The next subject on the program is, “Do 
Statutory Provisions as to Copy of Applica- 
tion for Insurance Being Furnished Applicant 
Apply to Application for Reinstatement?” 
The gentleman who will discuss that subject 
is another of our very able younger members 
and I take pleasure at this time in present- 
ing toyou Mr. Calvin Wells, III. (Applause). 

|Mr. Well’s address appears on page 70 
of Journal]. 

CHAIRMAN GATES: 
Wells. 

_ PRESIDENT CHRESTMAN: The cheer- 
ing is apparently sincere in their appreciation 
ol your preparation of that address and I 


Is not 


Thank you, Mr. 
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ask you, did I make any mistake in calling 
on the younger element? (Applause). 

The next item is that of Unfinished Busi- 
ness. Have we overlooked anything that 
should have been done at this session? 

The next is that of New Business coming 
before the Convention. Is there any? 

MR. W. P. McDONALD: Mr. President, 
my interpretation of the By-Laws shows that 
the appointment of special committees falls 
within the province of the President and the 
Executive Committee. I believe that those 
who have followed the work of the Commit- 
tee on the Motor Carrier Act within the past 
two years realizes that the insurance problem 
there is just beginning. The interstate car- 
riers are having more and more difficulty in 
the question of obtaining coverage. I believe 
that the coming year will see those questions 
come forward again and I would like to make 
a motion that it be the sense of the Conven- 
tion that it would be advisable that the 
Special Committee on the Motor Carrier Act 
be continued for another year. I would like 
to make that motion. 

PRESIDENT CHRESTMAN: Do I hear 
a second? 

The motion was seconded by several. 

The motion is that it be advisable that the 
Motor Carrier Special Committee be con- 
tinued for another year. All favoring the 
motion, let it be known by saying “Aye.” 
Opposed, “No.” It is carried and so ordered. 

It has been suggested that, for the bene- 
fit of the Executive Committee we might 
ascertain one or two points as to the desire 
of the Association as to the time of holding 
the Convention this coming year, probably 
whether or not in the summer time or in the 
early or middle part of September, whether 
or not just preceding and within striking dis- 
tance of the American Bar Convention. 
What is your pleasure on that subject? Shall 
we take it up? (Many members say to leave 
it to the Executive Committee). 

MR. MAYNE: I think that matter ought 
to be left solely with the Executive Commit- 
tee and I so move. 

JUDGE POWELL: I second the motion. 

PRESIDENT CHRESTMAN: All favor- 
ing the motion, say “Aye.” Opposed, “No.” 
The motion is carried. The Executive Com- 
mittee may, of course, circularize you later if 
desired, to get your pleasure. 

The next is that most important item of 
the report of the Nominating Committee ap- 
pointed in the first session of the Convention. 
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I call upon the Chairman, Past President 
Walter R. Mayne, to make his report. 

MR. MAYNE: Mr. President and mem- 
bers of the Association: 

On behalf of the Nominating Committee, 
I want to thank the members who appeared 
before the Committee and made some very 
valuable suggestions to us and, in many re- 
spects, we have followed these suggestions. 
We believe that this is the proper way of 
having the membership determine who their 
officers should be. These were open sessions 
and we were guided to a large degree by the 
wishes of the members who appeared before 
us. I therefore have the honor to present the 
following report: 

For President: 

Mr. P. E. Reeder, Kansas City, Mo. 

For Vice Presidents: 

Mr. A. L. Barber, Little Rock, Ark. 

Mr. Frank C. Haymond, Fairmont, W. Va. 

Mr. Thomas F. Mount, Philadelphia, Penn. 

For Secretary: 

Richard B. Montgomery, Jr., New Orleans, 
Louisiana. 


For Treasurer: 
Harvey E. White, Norfolk, Va. 


For Members of Executive Committee: 

Mr. Charles N. Orr, St. Paul, Minn. 

Mr. Robert W. Shackleford, Tampa, Fla. 

Mr. George M. Weichelt, Chicago, III. 

The members of this Committee were 
Garner W. Denmead, Willis Smith, Royce G. 
Rowe, Harry P. Lawther, and myself. Thank 
you. 

PRESIDENT CHRESTMAN: The By- 
Laws of the Association provide that all elec- 
tions shall be by written ballot unless other- 
wise ordered by resolution duly adopted by 
the Association at the Annual Meeting at 
which the election is held. Do I hear any 
other nominations? 

MR. KNIGHT: Mr. Chairman, I move 
that the Vice President on the rostrum be 
authorized by this Association to cast the bal- 
lot of the Association for the nominees pre- 
sented. 

The motion was seconded by several. 

PRESIDENT CHRESTMAN: Is there 
any discussion? If not, all favoring the 
motion, let it be known by saying “Aye.” 
Any opposed, “No.” I declare the motion 
unanimously carried. Will Mr. Gates, the 
Vice President. deliver the vote. 

VICE PRESIDENT GATES: 
is cast. 


The ballot 
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PRESIDENT CHRESTMAN: It is fay- 
orable and the nominees are declared elected. 

The By-Laws seem to make them officers 
at the end of, the close, it says, of the then 
annual meeting, and just a little later on we 
will call them up here and present them, but 
I think the President ought to be brought up 
and given a warm seat so he can get used to 
looking you in the face. Of course, he has 
known nothing of it but he has by rumor 
heard of it and he needs a little time in which 
to prepare his remarks. I will therefore ask 
Mr. Naught and Mr. Ray Caverly, if Ray is 
up yet, to bring the gentleman to the rostrum. 

Applause as all stand as Mr. Caverly and 
Mr. Naught escorted President-Elect P. E. 
Reeder to the rostrum. 

Now, while Mr. Reeder is meditating, I 
will call upon the Golf Committee Chairman 
and his committee, such as he needs, or she 
needs, both, Mr. Noll and Mrs. Caverly, to 
arrange to let the boys and girls know where 
they stand in golf. Mr. Noll. 

MR. LOWELL WHITE: Mr. President, 
I have been looking for him about five 
minutes. I have some papers which I think 
he wants in connection with this golf. 

PRESIDENT CHRESTMAN: I guess 
this went through more quickly than Bob 
thought it would. He evidently anticipated 
a contest in the election; or perchance he was 
afraid he might be elected President and was 
hiding out in modesty. 

Is Mrs. Caverly back there? Will Mrs. 
Caverly come forward and present the ladies 
first. They are always first. (Applause). 

MRS. CAVERLY: Bob Noll is going to 
present all the prizes. 

PRESIDENT CHRESTMAN: That 
wouldn’t be fair. Let the lady deliver the 
ladies’ trophies down in front, please. 

MRS. CAVERLY: Really, I would rather 
not. 

PRESIDENT CHRESTMAN: I will ask 
Mrs. Roberts and Mrs. Hocker to escort Mrs. 
Caverly to the front. 

Mrs. Roberts and Mrs. Hocker escorted 
Mrs. Caverly to the front. 

MRS. CAVERLY: Well, I am_ sorry. 
They generally say the Chairman of the Golf 
Committee, whether women’s or men’s, fixes 
it so they can win a prize. I won low gross 
yesterday. (Applause). 

Miss Betty Crawford won second low gross. 

Mrs. Gover won first lucky number prize. 
Mrs. Roberts won second lucky number 
prize. Mrs. Hobson won the consolation 
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prize. and Mrs. Blair won first putting prize. 
Mrs. Steele won second putting prize. That 
is really all the information I can give you. 

PRESIDENT CHRESTMAN: Thank 
you. Mrs. Caverly. I now turn the gavel over 
to Mr. Noll. 

MR. NOLL: Mr. President and members 
of the Association: 

We have had the largest tournament we have 
ever enjoyed from the standpoint of partic- 
jpants. We have quite a few prizes, some 
21. but we thought it advisable to give each 
and every one an opportunity to win a prize, 
even though they couldn’t swing a niblick, 
and we have introduced as a part of the golf 
tournament an Irish sweepstakes. Numbers 
are being passed to each of you present. 
There will be a corresponding number placed 
ina hat and the winner of the number drawn 

and I will let someone select which one it 
will be, the first, second, third, fourth, fifth 
or sixth—will receive this prize. (The num- 
vere passed out). If anyone has not 
received a number, will he please raise his 
hand. We want everyone to have a number. 

PRESIDENT CHRESTMAN: I under- 
stand this is for men only. We have to have 
some rights. 

MR. NOLL: We will do the drawing in 
just a few minutes, as soon as the numbers 
are distributed. 

PRESIDENT CHRESTMAN: We didn’t 
allow the new President to draw any number 
at all so we are asking him, in all fairness, to 
draw right and he will draw the numbers for 
you after they are shaken up. 

MR. NOLL: There is just one limitation. 
If the lucky number is held by someone who 
has won a prize, the rule of not winning more 
than one prize will apply and it will have to 
go to the next number. What number shall 
we use as the winning number? The third? 
Is that agreeable? All right, it will be the 
third number drawn from the hat. The 
holder of that number will win. Mr. Reeder, 
will you please draw out the numbers. There 
are more numbers in this hat than have been 
distributed and we may have to continue the 
drawing. 

Mr. P. E, Reeder drew the number, 98, held 
by Mr. Henry I. Quinn. 

Mr. Quinn, you are the winner of the In- 
ternational Irish Sweepstakes. (Applause). 

In the few years that I have been privileged 
to belong to this Association and participate 
in the activities out on the links, there has 
arisen a complaint of all golf prizes being 


bers 
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won by members of the Committee. It was 
a challenge to the Association and, like all 
other challenges, they have met it effectively. 
With the exception of one erring brother, no 
member of the Committee won a prize except 
the putting contest, so we have capitulated 
and turned it back to the masses. Mr. Jim 
Blair would not join the other members of 
the Committee and decline to win prizes and 
he goes out and puts nine holes on the practice 
green in 16 strokes and, as the winner of the 
putting contest, he will receive a cigarette 
box. (Applause). 

MR. BLAIR: Mr. Chairman and ladies 
and gentlemen of the Convention: 

I have been a member of the Golf Com- 
mittee for three years and this is the first 
prize I have ever won, and the reason I 
wouldn’t agree with these other gentlemen who 
have won several hundred in the years past 
to turn mine back to the masses. 

MR. NOLL: The driving contest was 
held on No. 3 hole and Mr. F. L. Shipman, 
with a drive of 260 yards, is the winner. (Ap- 
plause). Is Mr. Shipman in the room? 
(Not present). 

And for the ball closest to the hole on No. 
2, Mr. G. A. Jackson, with a ball 2% feet 
from the hole, is the winner. 

MR. NOLL: For the best nine holes, Mr. 
Leo B. Parker wins an ash tray and an elec- 
tric lighter. 

The best dressed golfer, selected by a com- 
petent committee, Mrs. Kenneth Cope and 
Mrs. Pat Eager—they worked hard on the 
job but had little difficulty in giving it to 
Mr. L. B. Gallagher. 

MR. NOLL: 


Now, the Committee, at- 
tempting to satisfy the greatest number of 
the members of the Association and believing 
we could hear the call for something useful 
and something pleasing, has practically made 
the prizes for this golf tournament, merchan- 


dise. Mr. Lowell White selected the prizes 
and I think did a wonderfully fine job. He 
also has them here to deliver this morning. 
That is the first smile I have seen on Lowell’s 
face since last Sunday. He has traveled every 
railroad between here and Denver three or 
four times. 

The winner of the first handicap prize, the 
low net of the tournament, is our own be- 
loved Dick Montgomery, (Applause) with 
a net score of 67, and for this wonderful per- 
formance, Dick, we are giving you nine Bobby 
Jones irons. 
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SECRETARY MONTGOMERY: Lowell 
says I will really need them. 

MR. NOLL: The second low net goes to 
Mr. Gordon Steele, a caddy bag, with a net 
of 71.2. He won it on a toss of the coin to 
break a tie. He gets the caddy bag. 

The third low net, Sidney Williams, a set 
of Bobby Jones Woods, with the same score. 
a net of 71.2. 

The fourth low net, Charles N. Orr, Spald- 
ing golf shoes. 

The fifth low net, with a net score of 72.4, 
Mr. Milo Crawford, a rain shirt. 

The sixth low net, with a score of 72.6, Mr. 
Kenneth Cope, a putter. 

The seventh low net, Mr. G. L. Reeves, a 
Spalding niblick. 

The eighth low net, Royce Rowe, a rain 
jacket. 

The ninth low net, A. A. Green, an um- 
brella, a golf umbrella. 

Now, for the men over 50, the first prize 
was won by Mr. R. D. Dalzell of Pittsburgh. 
Mr. Dalzell and Mr. Roy Dickie tied and on 
the draw-off, we gave Bob the honor of be- 
ing the oldest. (Laughter). 


The second low gross, men over 50, was 
won by J. C. Brandon, a leather sport bag. 


The third low gross, men over 50, was won 
by H. E. Marker, a clock. 

For men under 50, Mr. Al. C. Schlipf had 
low gross and he will receive for this the Lon 
Hocker cup, with the wish, I know, that he 
may come back and win it again next year. 
The Lon Hocker plate, it is. The score 
was 80. 

The second low gross, men under 50, was 
won by W. C. Smith with an 82. That isa 
brief case. 

The third low gross, men under 50, was 
won by Mr. C. L. Shaylor of Ashtabula. 

The second low gross for all players was 
won by J. Roy Dickie, tied with Bob Dalzell, 
with 78. A coin was tossed, the result being 
that Roy has a prize for the second low gross, 
all players, consisting of a beautiful genuine 
walrus brief case, and our own Pete Reeder 
is the winner of the low gross for the tourna- 
ment with a beautiful 77. (Applause). 

PRESIDENT-ELECT REEDER: Ladies 
and gentlemen, I am not going to say very 
much of anything now. I couldn’t after the 
introduction. You probably will see and hear 
too much of me for the next year, anyway. 
I thank you very much. (Applause). 

MR. NOLL: We are following the custom 
of years gone by and we will have to have 
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some help. Each player making a birdie wil] 
receive a golf ball. I will read them out and 
try to have them distributed as rapidly as 
possible: 

Henry Nichols—1. 

Tom E. Lipscomb—1. 

R. L. Lange—1. 

Samuel R. Marks, Sr.—1. 

Samuel Marks, Jr.—1. 

R. D. Dalzell—1. 

Al. Schlipf—3. 

Cassius Gates—1. 

C. M. Toohy—1. 

James T. Blair, Jr.—1. 

Kenneth B. Cope—1. 

G. T. Owens—1. 

J. Roy Dickie—1. 

And here is the story of the winner: 

P. E. Reeder—4. 

C. L. Shaylor—1. 

R. J. Nicholson—1. 

Reid DeJarnette—1. 

Jim Franklin—1. 

H. E. Marker—1. 


Mr. President and members of the Con- 
vention: It is a real pleasure to be able to 
say that there has not been a complaint dur- 
ing this entire tournament, before or after or 
up tothistime. I want to thank the members 
of the Committee who have helped Mr. Lowell 
White and myself and we will see you all 
next year out on the links. Thank you. 
(Applause). 

PRESIDENT CHRESTMAN: Ladies 
and gentlemen, if you will bear with us for 
just a moment, I want to make one or two 
announcements and I want to present your 
President in a more formal way. 

This applies to the new officers and I am 
asking the officers and the Executive Com- 
mitteemen to please come forward so that I 
may present them at this time. 

At this time, may I take this occasion to 
express to all of the Committeemen, Com- 
mittee women, and all of the officers and the 
Executive Committee and all of the members 
of this Association who have been so kind 
and so cooperative in the work during the 
past year, my sincere appreciation. I am 
conscious of the very great honor of having 
served and of the opportunity to serve this 
Convention and this Association during 1936- 
37. I wish for this Association under the 
new officers, continued growth. I claim no 
credit. I am very happy that we have done 
as well as we have. The mark set this year 
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js not a standard. It can be overcome, and 
easily. The progress we have made during 
this year is due to the administrations that 
have gone before. Under the previous Presi- 
dents. we have gradually grown until now, 
so far as I have been able to see in this Con- 
vention, harmony prevails. There is soli- 
darity and purpose in this Association. There 
isa kindly, genial feeling amongst our people 
and may it grow under the new officers and 
may we take our place in the affairs of legal 
organizations and in progress along the lines 
that we are setting forth as our purposes. 

I say to you that I appreciate the courtesies 
you have shown to me and to Mrs. Chrestman 
during this time.. It will be our sweetest 
memory as we go on down the years. We 
have learned to love you, each and all, and 
may we continue to meet and be friends. 

And now, happily do I relieve myself of 
responsibility by presenting to you a man who 
has worked for your Association, sincerely 
worked for it. He is ever diligent in its in- 
terest. Every man and member of this As- 
sociation has the right to expect and to antic- 
ipate a splendid administration under Mr. 
Prentice E. Reeder of Kansas City, your new 
President. (Prolonged applause as all stand. 
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Past President Chrestman presents the gavel 
to President-elect Reeder). 

PRESIDENT-ELECT REEDER: Ladies 
and gentlemen of the Association: 

I will not attempt to make any speech at 
this time. You have heard a lot of speeches 
and the time is short and everyone is anxious 
to get away. I wish simply to say that I 
appreciate very much the honor that has been 
bestowed upon me by this Association and I 
only hope and trust that I will be able to 
carry on the work of this Association as well 
as my predecessors have in this office. I 
thank you. 

MR. CHRESTMAN: May I perform one 
further duty that was placed on me personally, 
to see that Hal Thurman is delivered his 
trophy for winning in Tennis. Will Hal come 
forward now, son of a very fine father, sir. 
We know him very well. We are glad to 
have you. (Applause). 

PRESIDENT REEDER: Gentlemen of 
the Convention, if there is no further business 
to come before the Convention, I will declare 
this session of the International Association 
adjourned sine die. 

Final adjournment was taken at 12:40 p. 
m., Friday, August 27, 1937. 


President’s Address 


By Marion N. 


CHRESTMAN 


Dallas, Texas 


T has been interesting to sit in the centre 

of this Association for the year and feel 
the growing interest in its plans and purposes. 
The very fact that its aims are restricted to 
the cause and service of the single great busi- 
ness of insurance has seemed to stimulate the 
membership and interest. The great care of 
your officers and Executive Committeemen in 
passing upon applications for membership 
evidences this interest. The fact that such 
care is exercised has placed a premium on 
such membership. It is now becoming known 
that qualification is essential, that ours, a 
voluntary association, is not a law list, has 
no purpose to aid or foster the business of 
any member. It is now seen, by member and 
public, as an association of sincere men en- 
deavoring to keep abreast with the business, 
with a desire to exchange experiences to ad- 
vantage and to better qualify to guard the 


interest of their insurance clientele. It is not 
hindered in its frank expression by outsiders 
or persons not alike interested. We will con- 
tinue to grow and multiply as we justify such 
by service, unselfish and with understanding 
hearts. 

Yet we cannot serve our interest in the 
broader way, nor our clientele, without serv- 
ing our State and Nation. If our fun- 
damental institutions fail or fall, we fall. 

In this thought I direct your attention to 
the broader field for our service. 

It is truly with some trepidation that I 
attempt a discussion on a subject not specific- 
ally falling within the limits of the special 
practice represented by this body. Yet it is 
without apology that I seek to present to any 
lawyer or body of lawyers the importance of 
the proper administration of justice. We as 
practitioners are prone to take advantage for 
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our client, because of any condition which 
may exist in the laws or rules of practice. We 
are probably justified in taking such advant- 
age. It is probably our legal duty to do so 
as long as they exist. Yet we would all pre- 
fer practicing law in efficient courts, under 
efficient procedure, with more certainty of 
justice and a more expedient administration. 
Business institutions have come to a desire for 
an earlier dispatch of their business in court. 
They know that a more precise administration 
of justice and a greater dispatch of business 
in the courts is to their advantage. Delays 
in court procedure, possible political in- 
fluences, and many other ills, have inclined 
the business institution to favor and seek 
other forums and other remedies and settle- 
ments of their controversies. 

In these days it is appropriate that we con- 
cern ourselves as individual lawyers, as well 
as collectively, about the very important mat- 
ter of proper administration of justice. In 
these days when those in high command, 
whatever may be the motive, have given cour- 
age to the unthinking to vent their wrath 
against the judges of our courts, it is well that 
we remember that the final rights of prop- 
erty, liberty and lives of the peoples depend 
upon the effectiveness and the integrity of 
the courts of our land. Constructive criticism 
of courts is not objectionable. But recent 
events have motivated the “barkers” over the 
radio; the unthinking, as the thousands who 
have turned “scribes” to spread criticism of 
judges and of courts in the newspapers,— 
arouse new sentiments which do not augur 
well for liberty and peace. It has now be- 
come the fashion to criticize the judge and 
the court for decisions, such as do not please 
the speaker or writer; to criticize the delays 
in courts, with the effect that there is fast 
becoming a loss of respect for our courts. 

We of the Bar must confess that the courts 
have not kept step with progress. Within the 
last ten years, however, we have turned our 
minds to the subject with the purpose of learn- 
ing the whys and wherefores. Twenty-seven 
or more states have set up judicial research 
bodies, officially or semi-officially, for the 
determination of the cause and the proposal 
of remedies. These judicial councils repre- 
sent a total of four hundred judges and law- 
yers working in the common cause, and with- 
out compensation. The experience of these 
bodies has been that the courts are without 
data, lodged in any central point, reflecting 
the work accomplished, the time devoted and 
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the cost of operation; and it has become neces. 
sary to ascertain this set of facts, and more. 
by statistics, as a beginning point. 

In seeking the essential elements in the 
makeup of a judicial system of either a state 
or the Nation, in the administration of justice 
it is at least not illogical to state them as 
follows: 

1. Unified system of courts. 

2. Proper selection of court personnel. 

3. Rule-making power by or under super. 
vision of the court. 

4. A composite bar. 

Any business organization spending several 
million dollars in the operation of a business, 
would fix a responsible head. A method of 
tabulation of work done and results would 
be provided. Yet if you take any system of 
courts in any state, or the great majority of 
our states, it will be found that there is little 
or no provision made for gathering data and 
statistics, and no one knows with reasonable 
certainty the results had or the work done. 
Supervision from one source is the unusual. 
Under the unified system of courts, with a 
responsible supervising head, mobile in its 
operation, official direction could well pre- 
vent overcrowded dockets, long delayed trials, 
and waste of time. Coordination would be 
highly possible. Our court organization, in 
many systems, indeed operates according to 
“horse and buggy days.” The need of pre- 
cinct magistrates ended with the building of 
good roads and the coming of automobiles. 
County unit judges would raise the standard 
of local courts. Higher trial judges could be 
transferred from district to district, or circuit 
to circuit, as needed. Unified records of all 
docket conditions could easily be assembled. 
With such improvement there would be no 
call for the creation of arbitration processes in 
our business institutions and organizations. 
Commissions, semi-judicial, would not be de- 
manded at every session of the legislature. 
Full knowledge would be available concerning 
the creation or need of new courts. 

In an editorial under the title “All Legis 
lative Rules for Judiciary Procedure are Void 
Constitutionally,” Hon. John H. Wigmore, 
after considering the provisions in certain 
state constitutions, concluded: 


“The truth is that the legislature has no 
more constitutional business to dictate the 
procedure of the judiciary than the judi- 
ciary has to dictate the procedure of the 
legislature.” 
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Contrary to the practice of the states of 
this Nation, the Parliament of England has 
almost invariably followed the practice, upon 
the enactment of any statutory rule or pro- 
cedure or practice, to provide therein for the 
revision or annulment of such rule by the 
Judiciary. Contrarily, beginning about the 
middle of the last century, with the adoption 
by the State of New York of the David 
Dudley Field code of procedure, procedural 
codes or laws have been spread upon the 
statute books of practically all the states of 
the Union. Such became the method and 
the effort of the legislatures to correct the 


evils of the courts. 

Largely, this method of making rules 
through the legislative bodies has continued 
and still prevails. But we find that in 1912 
New York created a Board of Statutory Con- 
solidation. Already the reputation of legis- 
lative rules for courts was on the wane. That 
Committee reported in part: “The present 


code system in this State of regulating details 
of practice by statute has been tried and has 
so lamentably failed and has been condemned 
in such unmeasured terms, that it may be 
passed by without further comment.” 

If it be conceded that full responsibility 


for the administration of justice rests directly 
with the judiciary system, it in reason follows 
that such department of the government 
should make the rules of procedure. While 
such is not the case, the courts are bound to 
follow the legislative rules as law. Hence the 
responsibility is passed back to the legislative 
department, which has assumed the control 
by its assumption of the rule-making power. 
The law of procedure is as an iron band. It 
cannot be modified by the court. It not only 
retards but often prevents the ends of justice. 
Use of discretion on the part of the court to 
avoid hardship is thereby often withdrawn. 
No legislative body can foresee all situations 
which may arise. 

To accord the rule-making power for courts 
to a legislature is often defended on the ground 
that the lawyers of such body make the rules 
of procedure. The argument, on its face, 
seems unanswerable. But does it not mean 
that the rule-making power is thereby often 
given into the hands of the inferior members 
of the Bar? It is not reasonable to say that 
the lawyer who goes to the legislature, on the 
average, is either young and without that 
necessary experience which would qualify him 
as an expert in the administration of justice, 
or is he not one who has reached the end of 
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his professional career, and, in many cases, 
by his very election, he is admitting a failure 
in his profession? It is not the unusual that 
a lawyer who goes to the legislature is fully 
equipped with the background which would 
qualify him to provide rules for the admin- 
istration of justice? These and many similar 
questions are now being asked by the Bar. 
Yet, the legislature in many states continues 
its stranglehold on the courts, and, regretfully, 
we know many judges who are willing that 
such responsibility continue in such hands. 
That “Eternal vigilance is a condition but 
not a guaranty of liberty,” is an expression 
used by Mr. Edson R. Sunderland in his ap- 
proach to this subject. Truly this warning 
is well directed. Rule making is peculiarly 
an issue before the bar of America. It is one 
of the elements, the very framework, of an 
independent judiciary. Without a judiciary 
disentangled from procedural laws, we can- 
not have that independence of a judge, banked 
on his knowledge of his own responsibility. 
The success of this issue is just as truly the 
responsibility of the lawyer, from the stand- 
point of principle and a patriotic desire for 
good government, as it is for his interest, 
from the standpoint of his actual loss of money 
because of the present situation. It is best 
known to the lawyer that a dallying and ir- 
responsible court is a liability to the bar. He 
knows that the loss of business in courts has 
hindered his opportunities. He knows that 
the legislature creates new commissions and 
permits them to make their rules in order 
that business may be dispensed, which power 
is denied the court; that new semi-judicial 
commissions and boards are being formed in 
his own state to transact business which 
should be handled by courts of justice. Well 
does he know that the present diatribe against 
judges is truly a menace to the liberties of the 
people. The lawyer is leading and will lead 
the people to a sound understanding of the 
problems. The light of day is already break- 
ing. State constitutions are being examined 
by the highest courts of the commonwealth. 
The bar is being aroused. The rights and 
duties of judges will be restored unto them. 
But it is also well known that the placing 
of the rule-making power in the hands of the 
judiciary under a system which does not select 
a judge because of his merit and qualifica- 
tions, would result in futility. The manner 
of selecting judges in my State and probably 
in yours, is such that it is likely the accident 
that brings into office a duly qualified judge. 
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Generally he is “politically” selected. Down 
in Texas we have a weed which a horse may 
feed upon and become “locoed.” Thirty-five 
or forty years ago there sprung up in one of 
the states in the North a similar political 
weed. It was the direct primary. The seeds 
thereof were blown over many states. That 
weed has caused more political trouble in 
courts than the Texas Johnson grass has 
caused the farmers of that state. It found 
fertile soil in many states. The political par- 
ties had early added, successively, to political 
offices the political plums, until finally they 
took in the judges and the court officers. We 
then took our political parties to the legis- 
lature in the shape of an enactment of the di- 
rect primary law. It took the boys quite a 
time to realize its workings and its benefits, 
and to get the knowledge that they were there- 
by bereft of any obligation to the party. In 
my state, and probably yours, a prospective 
candidate for a judgeship appraises his own 
qualifications and values. He announces 
himself as a candidate for the primary on 
either one of the other party. He clears his 
voice, ruffles his hair and goes on to the 
hustings, telling in no uncertain terms the 
qualifications he accredits unto himself. He 
has probably selected some elder judge who 
has honored the office, as his opponent. The 
less he is hampered with honesty, conscience 
and qualifications, the more likely his nom- 
ination by the direct primary. He has gath- 
ered from his friends such moneys as neces- 
sary tohis campaign. The veteran judge finds 
his office threatened. He must first raise the 
necessary fund (in my district $900.00) to 
have his name placed on the primary ticket. 
His salary is just enough for meager living 
for himself and family. He has left his pract- 
ice many years ago, and this office is his live- 
lihood. He calls on the bar for help and they 
furnish money. Taking the best side of the 
case, let’s suppose the veteran is returned to 
office. Can he thereafter independently look 
upon the plaintiff and his witnesses, and the 
defendant and his witnesses, without concern 
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as to the number of qualified voters? Maybe 
so. Can he be that independent judge that 
he was, when his friends who put up the 
actual cash for his campaign, appear on the 
one side or the other? We hope so. 

I need not discuss the better means of 
selecting a judge. Anything is better than 
the primary system and probably the popular 
election. Many plans are being devised. Do 
not suppose that you can go to your legis- 
lature and get it remedied, without the most 
sincere endeavors on the part of the entire 
bar. Many lawyers like it as it is. The 
patriotic and honest lawyer cannot like it. 

But back of the entire question of the ad- 
ministration of justice stands the bar. Singly, 
we are more or less ineffectual. With a bar 
in any state compactly organized, either 
voluntarily or involuntarily, progress can and 
will be toward a better administration of just- 
ice in the courts. Standards for admission to 
the bar can be raised with the backing of 
such organization. The power of the courts 
can be restored. Selection methods for 
judges can be procured and the judge can be 
lifted from the entanglements of politics, and 
made to stand with responsibility resting up- 
on him, with an independent and a free and 
enlightened exercise of such power and re- 
sponsibility. But first things must be first. 
We, like the medical fraternity of America, 
must put our own house in order. St. Paul 
spoke of faith, hope and charity, “these three; 
but the greatest of these is charity.” That 
is true, but it is hard to be charitable towards 
destructive criticism. “Duty” is a big word 
in our language. The bar of America owes 
a duty to the state and the Nation. Through 
our local bar, through our state bar, through 
this Association, and the American Bar As- 
sociation, it behooves us as individual lawyers 
to become exercised and militant. Peace is 
a wonderful thing; but when the security of 


“the blessings of liberty to ourselves and our 
posterity” is threatened, we shall not embrace 
peace and abandon duty. 
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How Can the Practicing Lawyer Be of Greater Service to 
His Client Insurance-Wise? 


By Henry W. NICHOLS 
Vice President & General Counsel, National Surety Corporation, 


New York, N.Y. 


1OR some years, I have watched with in- 
EF terest the growth of the International As- 
sociation of Insurance Counsel. For some 
time | have wanted to attend one of its con- 
ventions. Each year when the New York 
delegates returned from White Sulphur 
Springs, and other places of meeting, they 
bring back such a delightful hangover of good 
fellowship, that it has made we less fortunate 
“stay-at-homes” very curious to learn just 
what goes on down here. 

l am a freshman, so to speak, and if my 
skull cap appears a little green I beg of you 
be patient until I learn your ways. More 
than twenty-five years ago—in the good old 
days of hazing—it was my good fortune to 
attend one of the “‘hazingest” colleges in the 
United States. I say “good fortune” because 
my experiences as a freshman there sort of 
prepared me for the bumps in the surety busi- 
ness. My visit here today reminds me a little 
of my first visit to college. Then I was sure 
I would much rather have dropped into the 
midst of campus activities as a sophomore. 
Now that I am up here before you, I feel I 
would have liked to come here as a veteran 
conventioneer. 

One evening soon after arriving in college 
I found myself standing on a barrel in front 
of the college book shop. A hundred or so 
second year men were demanding that I sing 
to them. J might liken them to my friends 
who put me on the program. Now if there 
is anything I do worse than public speaking, it 
is public singing. Had I been Rudy Vallee 
himself I could not have got out a note for 
that bunch of Pennsylvania farmers; and if I 
had, in the manner of Vallee, I probably would 
not have lived to bore you today. As it was, 
I could not sing nor even croon. After I had 
absorbed what I thought to be an unreason- 
able amount of slurs and slander, I mustered 
enough—not discretion but valor—to tell the 
ringleader to go to a place hotter than White 
Sulphur. J didn’t try that on your program 
committee for it was a dreadful mistake in 
college. Something came up from the rear, 


much like the business end of Paddy’s mule, 
and the barrel was left entirely free for the 
next crooner. Later I discovered that the 
greenhorns who tried to sing fared better at 
the hands of their tormentors—so here I am. 

Today the methods of clearing the stage are 
more modern. Some time ago, I was asked for 
the first time to speak over the radio. To 
make the contrast interesting, President Roose- 
velt was scheduled to go on the air immediate- 
ly prior to my broadcast. I do not know what 
your political attitude may be, but it is gen- 
erally conceded that he is the best radio 
speaker outside of the profession. My com- 
petition was a little stiff and I was concerned 
about the result. The station director seemed 
very affable so I confided in him that I was 
afraid the program might be somewhat sour. 
“Never mind”, said he, “if it’s poor nobody 
will listen and if it’s bad you will be off the 
air but won’t knew it.” 

It is difficult for me to get to my subject 
for I have two—one I selected for you and one 
someone selected for me. I may be pursuing 
a virtuous policy, under the circumstances, by 
dishing out a mixture. All of you probably 
have heard the story of the German butcher 
who made quite a hit selling rabbit sausage. 
He did so well in fact that he was hard pressed 
for raw material and started to adulterate his 
product with horse meat. He was caught and 
brought before a Justice of the Peace who 
asked him how much horse meat he mixed with 
the rabbit meat. “Oh, about fifty fifty” was 
the reply. “What do you mean fifty fifty”, 
asked the Justice. The butcher replied, “Vun 
rabbit, vun horse.” 

It takes a little courage on my part to come 
here to speak to a group of insurance lawyers, 
and it is not my boast that I can tell the mem- 
bers of this convention anything they do not 
already know. All I hope to do is emphasize 
a few perfectly obvious things that you may 
not be using to your advantage. For the next 
two days I expect to learn a lot from you. 
Perhaps my view is somewhat like that of the 
young lawyer arguing his first appeal. He 
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started out by reviewing some fundamental 
legal principles, until the presiding justice en- 
deavored to halt him by stating “Counselor, 
you may assume that this court is familiar 
with those fundamentals.” The lawyer re- 
plied “Oh, no, your Honor, that’s just the mis- 
take I made in the lower court.” 

How can the practicing lawyer be of greater 
service to his clients insurance-wise? That 
subject is as broad as insurance and the ques- 
tion probably has a thousand answers. My 
thoughts grow out of twenty years’ experience 
on corporate insurance and suretyship, most 
of them spent with one company. You will 
pardon me, then, if I use my own business 
and company occasionally to illustrate a point. 
Comparisons are odious and no attempt is 
made to intimate that all companies should 
follow our pattern. 

We maintain field claim offices in many 
cities throughout the United States. These 
offices are so arranged geographically that by 
serving the surrounding territories the needs 
of our patrons are adequately met. Consid- 
ering the thousands of localities from which 
our business flows, these field claim offices are 
few, as they are with all companies. To main- 
tain more such offices would be out of propor- 
tion to requirements of our clients and prem- 
ium income. Our field claim offices are man- 
ned generally by lawyers. These salaried law- 
yers are used for adjusting the normal run of 
claims and for passing upon the hundred and 
one matters that are constantly arising in the 
regular course of our business. Our lawyers 
do practically no trial work anywhere in the 
United States. We look to you trial attorneys 
for that. Also we call upon the practicing 
lawyers many times each year to help us in 
unusual, difficult and local situations which 
arise where active court participation is not 
necessary. Nearly every business day we call 
upon some of them to handle matters newly 
arising. We know the practicing lawyers 
pretty well. We have the means of compar- 
ing their activities, their methods and their 
results. 

Insurance is one of the great businesses of 
the country. There is much in it beyond rec- 
orded precedents born of litigation. There 
are lawyers representing large insurance or- 
ganizations who have never seen the inside of 
the home office of one of these great institu- 
tions. My first suggestion to you then is to 
follow the practice of a few of your colleagues 
and make the opportunity to visit the home 
offices of some of the companies you repre- 
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sent. You will better understand the mass 
of work there handled, which is quite different 
from that in the average local business or in- 
dustry. When you come, take time to be 
shown around, and meet and talk with the 
men with whom you correspond. Only a few 
of these men do any extensive traveling. The 
personal contact will do both you and the 
company good. 

My next suggestion is that you try to carry 
into your business with the companies, some 
of the fellowship which is so manifest every- 
where here. We may know from experience 
the ability of a particular firm or lawyer, but 
too often the friendly atmosphere, such as is 
engendered here, seems to be lamentably lack- 
ing in our every day work. Some of you had 
this in mind when you adopted the second 
by-law of this Association, where you speak 
of encouraging cordial relations. 

In my present capacity, it has been my aim 
to make lawyers representing our corporation 
feel as though they are a part of our family. 
We want to be a part of your business family. 
A wholesome familiarity will not breed con- 
tempt with us. I believe it will not do so with 
the other companies I know. Practicing law- 
yers have lots of worries and so do the general 
counsel and other officers of large insurance 
companies, but this should not prevent a 
cordial association. We respect ability and 
honor integrity wherever it is met, but some- 
how it is just a bit easier to place cases with 
the fellow who combines these virtues with 
some of the spirit here. I believe judges and 
juries feel the same way about it. We like to 
meet you lawyers face to face occasionally 
and we like to hear from the fellow who can 
humanize a black and white report on the 
progress of the case. If one had to be trifling 
to be human, we never would have had such 
men as the late Justice Oliver Wendall Holmes. 

I would suggest that you report regularly 
the progress of matters in your charge. Our 
company demands monthly reports in addition 
to the usual correspondence. Some lawyers 
seem to have the idea that when a case is 
placed in their hands, the client will be satis- 
fied if he never hears of it again until the fee 
bill is rendered. Insurance companies have 
statutory reserves to maintain which can be 
materially affected by the developments of 
a case as it progresses. For this reason, if for 
no other, the companies should be closely in- 
formed. Too many lawyers seem to have dif- 
ficulty in “feeling the pulse” of the company. 
They appear to feel that detailed correspond- 
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ence with, reports to, or suggestions from the 
company are an unnecessary nuisance. It is 
the prerogative of the company, upon advice 
of its trial counsel, to decide when to settle, 
fight or appeal. I believe in reporting to 
clients, but I realize it is not always so easy 
to judge their temperament. I might briefly 
cite two examples which happened to lawyers 
well known to me in New York City. In one 
case the lawyer had represented a wealthy 
woman for years. He had drawn her will in 
which he was named executor. One day she 
telephoned to his office. He told his secretary 
to tell the lady he was out of town for the 
day. Later that same day this client, riding 
in her limousine, passed the attorney on the 
sidewalk. The next day she sent for all her 
papers, employed a new lawyer, had a new 
will drawn. She died within six months. The 
new executor earned $65,000 through handling 
the estate. Another lawyer was fortunate 


enouch to have a wealthy man for a client. 
He had drawn his will and was also named 
one of two executors. On a subsequent visit 
of the client, this lawyer suggested that one of 
the provisions of the will, giving $100,000 to 
a friend of the testator, seemed rather liberal. 
The client flew into a rage, told the lawyer 


he need not concern himself with the amount 
of the testator’s gifts. This lawyer also lost 
a client and a lucrative executorship. 

Next I would suggest that you be not afraid 
to consult the law department of your com- 
pany about steps to be taken and how they 
shall be taken. Many of the companies have 
a wealth of material on file. All of them have 
had wide and expert experience in their par- 
ticular lines. You should take advantage of 
these things. In our company we like to see 
pleadings and briefs before they are filed. 
Recently, one of our lawyers sent me a brief 
on appeal in page-proof form. Some years 
before I had had a similar case. I suggested 
that the record permitted the trial attorney 
to make a point that had not been included 
in this brief and I sent him citations out of 
my old case. He revised his brief and the 
Appellate Division sustained him, giving much 
weight to the new point made in the brief. I 
am not in favor of the company counsel dic- 
tating unduly to the trial attorney upon the 
conduct of a case where the latter has the 
chief responsibility, but they should coop- 
erate. Neither should proceed entirely upon 
his own responsibility. 

If you are fortunate enough to have an in- 
surance company as a regular client, do not 
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allow the business to be treated too much as 
a matter of fact or as office routine. Some 
lawyers seem to feel that having had such a 
client for years, the cases will handle them- 
selves, or with the assistance of a few juniors. 
Recently we gave a substantial case to a large 
firm. Two years went by with no results. 
After a personal visit to the firm, we were 
satisfied that no member was paying much 
attention to it. We took the case away and 
gave it to another firm. In four months the 
new firm had recovered nearly $40,000 for 
us and had earned a handsome fee for them- 
selves. 

I suggest also that you should be prepared, 
at least, to take the bitter with the sweet. 
Every insurance company has many small 
cases that have to be handled. Some of them 
are difficult and it is hard to know how to 
bill for them when finished. Not long ago, 
we had a firm return to us a small case saying 
nothing could be done. We felt they had not 
tried. The case was sent to an energetic law 
firm, who within a few days sent us $200 net. 
Maybe the next big case we have will go to 
this firm. One has to be reasonable about 
these things. The companies do not expect 
the leaders at the Bar to personally handle 
small matters, but firms receiving large busi- 
ness in their territory might do worse than to 
see that someone in their office sincerely 
handles small matters when called upon. 

Were I a practicing lawyer, I would en- 
deavor to establish my office as an A-1 office 
on investigations and preparation, and would 
try to keep all cases—large and small—in that 
sphere. Most insurance lawyers are thorough, 
but occasionally we see cases that have not 
been exhausted factually or at least completely 
reported. It has been said that the trial law- 
yer who is fully prepared on the facts has 
little to fear from the law. Now and then a 
case is allowed to go to trial on superficial 
preparation, possibly because of other press- 
ing matters in the trial counsel’s office. 

Another suggestion. Several years ago, one 
of your speakers addressing this convention 
referred to the trial Jawyer as standing guard 
over the company treasury. That speaker said 
the trial lawyer prevents the company from 
paying out funds on unwarranted claims to 
selfish insureds. That is true. An old maxim 
used to exist within some of the companies 
themselves to the effect that the claim attorneys 
were the “watch dogs” of the treasury. Ina 
measure that is also true. But it does not 
mean that the claim attorneys should tear the 
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seat out of the assured’s pants just because 
the assured presents a claim. Policies and 
bonds are nothing but scraps of paper until 
the insured has a claim. Today when a man 
buys an automobile he receives in exchange 
for his money a very tangible object that is 
pleasing to his eye, mechanically perfect and 
ready for his immediate uses. When he buys 
a policy of insurance, all that he receives in 
exchange is a piece of paper which the average 
layman all too frequently cannot understand 
even if he reads it. The value of that piece 
of paper and the company back of it will be 
judged by him in the treatment he receives 
when he has a claim. It is at this point that 
lawyers should and do play a very important 
part in the insurance business, and it is quite 
necessary that they understand the viewpoint 
of both the insured and the insurer. You trial 
lawyers, as well as company men, should al- 
ways be ambassadors of good will. No good 
company today wants to defeat an honest 
claimant whose premiums have been paid, per- 
haps, for years. The idea of protecting the 


company can be and has often been carried 
beyond all requirements of fair dealing and 
common sense. Several years ago / called upon 
a man to see why my company had lost his 


firm’s business. I discovered that a trial law- 
yer working with a claim attorney—neither 
one of whom had reported to the general coun- 
sel—were forcing our friends into an appeal in 
a suit that should never have been started. 
The good wil! of the company was being des- 
troyed. The suit was stopped and claim paid. 
We have had the business of these people ever 
since. Trial lawyers love a scrap. Sometimes 
the better they are in the court room the 
harder it is for them to see the advantages of 
fair settlements. Too many judgments against 
the companies, born of cases such as this, have 
led to the belief of many that insurance com- 
panies do not pay their claims until forced to 
do so by judgment of a court of last resort. 

Trial lawyers should not be afraid to 
recommend settlements where settlements are 
judicious. It is not expected that every case 
sent to trial attorneys will be fought to the 
last ditch regardless of merit. In the past, 
many company lawyers and trial attorneys 
have been too much inclined to defend claims 
and suits upon extremely technical grounds; 
and on cases poorly developed factually. 
This hurts our business and clutters our law 
reports with a mass of useless and harmful 
decisions. 

In other cases, we have seen home office 
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counsel and trial counsel all too anxious to 
make new law. When confronted with this 
temptation, study it carefully and be sure 
that all the circumstances involved warrant 
the attempt. The new law you make may 
turn out to be bad law for your client. Some 
such cases that have taken an unexpected turn 
have caused the companies embarrassment and 
money far beyond the amounts involved in the 
particular litigation. 

I might suggest too that you do not hesitate 
to make suggestions to us where you see room 
for improvement. Some of our trial counsel 
have seen things that needed changing, but 
have hesitated to make the suggestion. We all 
know many insurance documents are stand- 
ardized and for that very reason may not suit 
your jurisdiction as well as some other. The 
possibility of such changes may apply more 
to our business than to fire and life insurance. 
Recently, a lawyer wrote me from a distant 
state showing why a particular clause we were 
using was inadequate in his state. We made 
the necessary revision and also made note of 
the lawyer’s constructive cooperation. 

Insurance companies lose heavily yearly be- 
cause of fraudulent claims, many of them par- 
ticipated in by unscrupulous lawyers. There 
is no room in our profession for such men. 
Help the companies and your Bar Association 
to drive them out. Fraudulent losses fall on 
the public in the shape of increased premium 
rates. 

Some lawyers, successful in general insur- 
ance lines, have difficulty in handling an 
action against a compensated corporate surety 
ona bond. This is a highly specialized field. 
Courts are constantly confusing suretyship 
with insurance, and we sometimes feel that 
this is due to the fact that the trial lawyers 
themselves have not always had the distinc- 
tions clearly in mind. The law pertinent to 
suretyship is not unduly complicated, but the 
application to particular cases can be very 
troublesome especially if lawyers and judges 
try to apply the common principles of insur- 
ance. Sometimes, a lawyer pressing an un- 
fair claim against a surety company injects 
matters applicable to insurance and emphasizes 
the fact that the surety corporation has re- 
ceived a premium. You lawyers can assist 
the court and the companies by keeping proper 
distinction before the courts. This will pre- 
vent confusing cases becoming of record. 

Remember that in nearly all surety cases 
the company expects to be made whole from 
people primarily responsible. This is a part 
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of the basic theory of corporate suretyship. 
These rights must be thought of and protected 
during the progress of the claim or suit or 
salvage may be lost. 

So much for the trial attorney’s relationship 
with the insurance company. Let me bring 
to your attention a few ways you may be able 
to help other clients. 

Do your clients sometimes become personal 
surctices for others? Personal surety is fre- 
quently given especially in connection with 
public official and fiduciary bonds. Some- 
times one signs a bond, an agreement of in- 
demnity or puts up cash or securities for 
another. Many people with more means than 
wisdom are persuaded by friends and relatives, 
or flattered by politicians, into signing per- 
sonal bonds with little or no conception of 
what they are doing. Many cases could be 
cited where loss and hardship has been suffer- 
ed by people who gratuitously assumed such 
obligations for others. The personal surety 
gambles with his future and often has at stake 
his own solvency and the possible impover- 
ishment of his dependents. You may have the 
opportunity to warn clients of its dangers. I 
suggest that you will have best discharged 
your duty to your clients if you advise them 
neither to give nor to accept personal bonds. 


Good surety companies are better able to 
stand the shock of loss. 

When you draw a will for a client, do you 
consider the advisability of having the execu- 


tor bonded? Here is an example out of my 
own experiences. A few years ago, a man 
with a family made a will in the office of his 
attorney. He had a wife and several children. 
He named a brother-in-law as executor to serve 
without bond. The husband and father died, 
and not long thereafter the widow and mother 
died leaving the children. In a short time, 
the executor committed suicide because dur- 
ing the depression he had squandered the pro- 
ceeds of his sacred trust in a selfish endeavor 
to save his own business. Orphans were rob- 
bed and the executor’s own family was wreck- 
ed. A responsibility had been placed upon a 
weakling who failed. How much better it 
would have been had a corporate surety bond 
been specified in the will. The vigilance of 
a surety company would, in all probability, 
have prevented this disaster. Lawyers who 
draw wills and trust agreements for clients 
may do them a real service by advising that 
the fiduciaries should be covered by bonds of 
a good surety company. A surety company’s 
joint control in these cases when properly un- 
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derstood is of value to lawyers and clients 
alike. 

There are comparatively few practicing law- 
yers today who know much about life insur- 
ance trusts. A few have developed some fine 
business for themselves by becoming experts 
in this line. Twenty years ago the life in- 
surance trust was virtually unheard of. Today 
it is an outstanding class of business, not only 
in life insurance but the service of trust com- 
panies. Perhaps you represent a trust com- 
pany that should look into it. To many life 
insurance men and trust officers, the subject 
is becoming even more familiar but to most 
lawyers it is strange and unfamiliar ground. 
I merely suggest that the subject is one which 
it might pay you to develop. A revocable or 
irrevocable life insurance trust may fit nicely 
the need of some client. 

I wonder how many of you represent local 
chapters or home offices of fraternal societies 
and mutual benefit associations. It may in- 
terest you to know that these organizations 
have been notably lacking in insurance of all 
kinds. In many instances, little or no fideli- 
ty protection has been carried upon financial 
officers. Here, too, personal sureties have 
been taken which proved to be wholly value- 
less or inadequate in time of need. Paradoxi- 
cal as it may seem, defalcations by officers 
and employees of fraternal orders are daily 
occurrences. The necessity for ample fidelity 
protection is so apparent that those responsi- 
ble for making a decision as to whether or not 
it shall be carried, certainly have a very strong 
moral, if not legal, obligation to obtain it. 
A blanket coverage is obtainable which, in 
addition to the fidelity protection, will provide 
insurance against safe burglary, messenger 
holdup and other losses. We know from ex- 
perience that no organization, in church or 
state, is immune from possible dishonest acts 
of its officers and employees. Up to the time 
of the discovery of trouble, some of these de- 
faulters have been the most respected “old 
timers”. Recently, there was brought to my 
attention a case where a struggling fraternal 
organization saved several hundred dollars on 
its fire insurance through a study suggested 
by its counsel. 

Many of you take part in real estate opera- 
tions where buildings are contemplated. The 
Federal Government and the several states re- 
quire bonds which assure the performance of 
these contracts and guarantee the payment of 
labor and material bills. Strange as it may 
seem, many substantial private projects are 
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started without requiring a bond from the 
builder and many of them end disastrously for 
the owner. Where you represent the owner, 
you may save him worry and loss by prevent- 
ing him from being talked out of exacting a 
performance bond. The need for a bond is in 
direct ratio to the builder’s desire to escape 
from furnishing it. 

You may represent clients who are invest- 
ing in construction loans on buildings of 
others. When advancing money for such pur- 
poses, it might be well to consider whether or 
not the owner of the property or the borrower 
should be required to give a surety bond, which 
would guarantee completion of the building 
free of liens should there be a default. Thus 
your client’s security back of the loan may 
be preserved. These so-called completion 
bonds have not been profitable to underwriters 
and not all of them can be placed. Past 
experience of surety companies should be 
enough to show you that some such protection 
is desirable and an underwriting set-up is not 
always impossible. 

Forgers of negotiable instruments were per- 
haps never more active than they are today. 
Millions of dollars are lost yearly by business 
men and banks through the activity of clever 


forgers. When the crook steps in between the 
honest merchant and the innocent banker, it 
is not always easy to say who must stand the 


loss. The law reports of every state in the 
Union contain cases where the courts have 
been asked to decide whether the bank or 
depositor must take the loss when both are in- 
nocent of wrongdoing. Both of them have 
suffered in turn and will continue to suffer 
so long as they are not adequately protected 
by insurance. Much has been spent in recent 
years for patented papers and mechanical de- 
vices which may make forgeries more difficult, 
but they can no more prevent this crime than 
can our police forces prevent all crimes of 
violence. Perhaps you have clients—whether 
merchants, bankers or professional men—who 
should be protected by one of the several com- 
mercial, depositors’ or bankers bonds that 
give the only full measure of protection 
against the crime of forgery. 

With respect to adequate protection. / am 
reminded of a story. The father of a 13 year 
old was worried about the boy’s habit of bet- 
ting on almost any proposition that arose. 
He decided to send the boy away to a private 
school and called up the headmaster to tell 
him of the boy’s betting propensities. He told 
the headmaster that the worst part of it was 
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that the boy invariably won his bets and had 
developed a “freshness” in his betting that 
might be cured if he lost a few wagers. When 
he reached the school, the headmaster told 
the boy that he wanted him to break the bet- 
ting habit. The boy surprised the headmaster 
by saying “I'll bet you five dollars you havea 
boil on your backside”. The headmaster was 
taken aback, but reflected that here was a 
chance to make the boy lose a bet, so the bet 
was made. The headmaster took down his 
trousers and the boy paid his $5. The head- 
master then reported to the boy’s father and 
told the story, thinking the loss of the bet by 
the son might please the father. But the 
father said, “Well that’s not so good. Before 
he left he bet me $10 he could make you take 
your pants down.” 

Some time ago, I was riding on a train with 
a lawyer who was also a director of his local 
bank. As a matter of conversation I inquired 
about the insurance his bank carried. My 
companion knew that his bank carried pro- 
tection against loss caused by dishonest em- 
ployees. He did not know whether or not all 
employees were covered; he did not know the 
type of coverage and could not name the com- 
pany in which the protection was carried. 
Some of you are undoubtedly counsel to banks 
in your home communities. In addition, you 
may be directors of those banks. Perhaps as 
lawyers—certainly as directors—it is your 
responsibility to know what insurance your 
bank carries.: The larger banks have long 
realized their need for complete protection and 
generally purchase adequate coverage in the 
form of one or more bankers blanket bonds. 
Often they act on advice of counsel. These 
bonds protect the bank not only against dis- 
honesty of all the employees, but provide in- 
surance against holdup, burglary, forgery and 
other losses. Many banks, particularly the 
smaller ones, do not carry enough protection 
on the most improved forms of coverage. 
Every surety agent can tell you the failures he 
experiences in trying to sell sufficient protec- 
tion. The records of the claim departments 
of the larger companies are full of cases where 
banks have had to absorb large losses because 
of a false sense of economy on the part of 
those shaping the bank’s policies. It surely 
is a comfortable feeling, in event of a heavy 
defalcation or bank robbery, to be able to 
state the bank is carrying sufficient insurance 
to care for all losses. Members of this Asso- 
ciation should be able to do much for banks, 
the general public, depositors and stockholders 
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by convincing the banks to carry adequate 
coverage on the broadest forms of bonds. 
What I have said about banks applies also 
to building and loan associations and similar 
institutions. Many of you are no doubt coun- 
sel to such institutions and should see that 
adequate protection is obtained. A blanket 
bond has been especially prepared for building 
and loan associations. On numerous occa- 
during the depression, those in charge 
ve had reason to give thanks for the back- 
: obtained from a good surety company. 
ck brokers, worthy of the name, know 
» well the need of blanket bond protec- 
n, and generally have it. Lost instrument 
; assist these and other people to have 
: and destroyed securities replaced and thus 
litate the conduct of stock and bond sales. 
Boards of Education have a heavy responsi- 
lity with respect to the insurance they should 
y. Some of them do not seem to realize it. 
r buildings should be properly covered by 
insurance, and due consideration should 
civen to all forms of compensation and lia- 
ity insurance. Fidelity bonds should cover 
e handling money. Not long ago, an at- 
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torney who received an annual retainer from 
his local Board of Education was quite em- 
barrassed because he was forced to state in 
public meeting that he had given little or no 
thought to the forms of insurance that should 
be carried for the benefit of the Board and 
the city as a whole. 

The last thought I would leave with you 
pertains strictly to my business—corporate 
suretyship. Keep in mind that the surety 
business as transacted today is a very elastic 
thing. Many times a surety bond has been 
the keystone which has made possible the com- 
pletion of a business deal. I have frequently 
seen lawyers and laymen alike confronted with 
difficult problems, and when told these might 
be solved by a surety bond, have expressed 
surprise that a corporate surety company 
could or would come to the aid of their trans- 
action. The surety business is not limited to 
standardized forms. Many a deal has been 
saved by a special surety form of cover. The 
breadth of the surety business is not so well 
understood as it might be. If lawyers thought 
of it more, I am sure it would help them solve 
many a difficult problem. 


The Defense of Guest Cases* 


By F. B. BAytor 
Lincoln, Nebraska 


‘HE subject which has been assigned to me 
is “The Defense of Guest Cases.” I 
gather that probably the best defense to any 
case is to show that there is no liability or at 
least, if it is possible, to keep the plaintiff from 
showing that there is liability, and for that 
reason I want to review with you, if you will 
bear with me, something on the subject of 
liability in guest cases as a preliminary to 
the defenses. 

The basis of liability has grown from the 
horsedrawn vehicle cases. The first of those 
cases was decided in Kansas. It was decided 
in Kansas in 1877. You will hear, when I 
read a short extract from the opinion, some- 
thing that is familiar to you all. The Court 
said, here speaking of the defendant: “His 
conduct was the more reprehensible from the 
fact that he refused to permit Civage, the 
plaintiff, to get out of the buggy when he was 
anxious to do so for fear of impending danger, 


and, in answer to the entreaties of Civage 
to let him out, he exhibited his recklessness 
and rashness in saying, ‘Never mind, old man, 
Old Bill,’ (meaning his horse), ‘will bring 
us through all right. If he don’t old May- 
berry will pay the bill’.” 

Of course, in modern language he would 
have said, ‘Never mind, old man, I have plen- 
ty of insurance.” 

That case was decided in 1877, and it was 
followed by Pigeon vs. Lane, decided in 1907, 
a Connecticut case. That one and Patnode 
vs Foote, decided in New York in 1912, form- 
ed the basis of the majority rule which has 
prevailed in all the states of the United States 
except four, or possibly five. 

Under the majority rule, the first case 


*Mr. Baylor’s original article on this subject is 
rather extensive. He has a limited number of printed 
copies and upon request he will be glad to furnish 
a copy to those desiring the citation of authorities. 
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forming the basis of the majority rule in au- 
tomobile guest cases was decided in Kentucky 
in 1914, less than 25 years ago. That was 
Beard vs. Klusmeyer, in which the court said 
that the liability depended upon conduct 
which amounted to ordinary negligence, not 
to increase the danger or to create a new 
danger. That case, followed, as it has been, 
by all the courts except possibly four, was 
the forerunner of the majority rule. How- 
ever, in 1914, the court of Massachusetts de- 
cided a case in which it found that liability 
depended entirely and only upon gross negli- 
gence. That was the first of the minority 
rule cases, Masoletti vs. Fitzroy. 

Then Georgia and Washington adopted the 
same rule and Virginia, after having adopted 
the majority rule, ultimately, in Epps vs. 
Parrish, adopted the minority rule. So in 
those four states, gross negligence was the 
basis of liability, until 1933, when Washing- 
ton adopted its present guest statute, and in 
that statute an intentional act on the part of 
the defendant is the basis of liability under 
the statute. 

Peculiarly, I said a while ago that there 
were four or possibly five states that did not 
follow the majority rule. I said that because 
of those four which I have named, and Okla- 
homa. Peculiarly, Oklahoma has never had 
a guest statute passed upon by its Supreme 
Court, so we do not know at this time what 
the basis of liability in Oklahoma is. It may 
be, as the California court has said, ordinary 
negligence. It might possibly be gross negli- 
gence if the Supreme Court should say so, 
but as to that we do not know. 

Following those decisions, which have 
created the majority and the minority rules, 
in 1927 the states began to enact legislation 
on the subject of host liability and the first 
statute was passed by the legislature of Con- 
necticut. That went into effect on July 4; 
and in 1927, on July 7, the Iowa statute went 
into effect. 

There are now 26 states which have en- 
acted legislation on the subject, as follows: 
Alabama, Arkansas, California, Colorado, 
Connecticut, Delaware, Idaho, Illinois, In- 
diana, Iowa, Kansas, Michigan, Montana, 
Nebraska, Nevada, New Mexico, North 
Dakota, Ohio, Oregon, South Carolina, South 
Dakota, Texas, Utah, Vermont, Washington, 
Wyoming. 

Missouri has passed a statute which prob- 
ably should not be called a guest statute, by 
which they fix the liability of a host upon the 
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basis of the highest degree of care, so that if 
a host is only slightly negligent, a guest in 
that state can recover. 

With these 26 states and Missouri, which 
would make 27, the 18 states which follow the 
majority rule and the 3 which follow the 
minority rule, we can determine the basis of 
liability. In 11 of these states they have fixed 
a part of the liability as gross negligence. In 
only one of those states, which is Nebraska, 
is gross negligence alone the basis of liability, 
Also, being under the influence of intoxicat- 
ing liquor, but, aside from that, gross negli- 
gence alone is the basis of liability. All others 
combine it with willful and wanton miscon- 
duct, reckless disregard, etc. 

In every one of those states the basis of 
liability, except in Nebraska, is outside the 
field of negligence, and in 8 of these states 
that are mentioned here, it is partially outside 
the field of negligence. For instance, in Idaho 
part of the liability may be based upon gross 
negligence; Montana, gross, in part; Ne- 
braska, entirely; Nevada, in part; North 
Dakota, in part; Oregon, in part; and Ver- 
mont, in part and Wyoming, in part. So that 
in all those states except Nebraska, the lia- 
bility depends upon something outside the 
field of negligence. 

There are three other states, Kansas, 
Michigan, and South Dakota, which make 
liability depend in part upon gross negligence, 
but in those states the courts have held that 
gross negligence amounts to willful and wan- 
ton misconduct, so that those states are en- 
tirely outside the field of negligence. That 
is of some importance because of the ques- 
tion of contributory negligence. 

That completes the review of the liability 
of host and we will go briefly to the ques- 
tion of contributory negligence. 

Of course, the negligence of a guest is no 
different than the negligence of a host so far 
as the principles are concerned. A guest be- 
comes contributorily negligent if his conduct 
is other than that of a reasonably prudent per- 
son under the circumstances, and he becomes 
contributorily negligent if his negligence is 
the proximate cause of the accident. Other 
courts have determined or have passed upon 
the question as to what amounts to contrib- 
utory negligence in a good many cases. It 
would be impossible, of course to review 
those, but the courts have said that if the guest 
fails to maintain a lookout, a reasonable look- 
out, he is guilty of contributory negligence; 
or if he fails to perform his agreement to 
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maintain a lookout; or if he fails to give cor- 
rect information or that he fails to give a 
warning or takes a dangerous position upon 
the automobile. 

But there are other things that the courts 
have said amount to contributory negligence 
and those I think are important and should 
be separated, because they actually amount 
to assumption of risk. The courts have said 
that if he fails to utter a protest, he is guilty 
of contributory negligence. That if he fails 
to jeave the automobile, he is guilty of con- 
tributory negligence. Or if he rides with an 
incompetent driver or if he rides in an auto- 
motible known to be defective. 

None of those defenses could be a defense 
uncer any of the statutes, under any of those 
facts. You couldn’t use contributory negli- 
gence as a defense because contributory negli- 
gence will not amount to a defense as against 
recklessness or willful or wanton operation, 
or intentional misconduct, except as to those 
states where I have marked “Gross” at the 
It might be a defense if gross negli- 
alone were shown in those states but 
otherwise contributory negligence in 25 of the 
states cannot be a defense except possibly to 
intoxication or being under the influence of 
intoxicating liquors. So that the passage of 
these guest statutes, although it has been of 
great benefit, has certainly had a serious ef- 
fect upon the defense of guest cases and, be- 
cause of that, it has seemed to me that we 
might very well consider the question of as- 
sumption of risk, 

Assumption of risk is an old doctrine but 
the unfortunate thing about it is that the 
term has been applied to two different ideas 
in two different senses. In the first place, if 
the defendant is not negligent at all, they say 
that the plaintiff assumes the risk. Now, that, 
of course, doesn’t have anything to do with 
determining his liability but it is called as- 
sumption of risk. 

In the second place, however, assumption 
of risk is used in this sense, that it is a defense 
against a wrongful act on the part of the de- 
fendant, provided the plaintiff, or the guest 
in this case, knew and appreciated the danger 
and voluntarily encountered it. 

When that came to be applied in cases out- 
side of master and servant cases, practically 
every state has used assumption of risk in 
those cases, but when it came to be applied 
outside those, the courts have frequently said 
that it doesn’t apply if there isn’t a contract 
relationship, and the courts have often said 
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it is the same thing as contributory negligence; 
and then they have sometimes said that it 
doesn’t apply if the defendant is negligent. 

It seems to me that there can be no ques- 
tion about every one of those statements be- 
ing incorrect. The court of Indiana, on the 
question of whether contributory negligence 
and assumption of risk were the same thing, 
stated as follows: “Where a person has 
knowledge of and fully appreciates the danger 
and, under such circumstances, without any 
special exigency compelling him, he exposes 
himself to such danger or peril, his act in the 
premises may be deemed to have been volun- 
tary. Contributory negligence in such a case 
cannot properly be said to be an element 
therein, for certainly the voluntary act of a 
party in exposing himself to a known and 
appreciated danger is wholly incompatible 
with an act of negligence or carelessness; for 
it must be manifest that carelessness in regard 
to a matter is not the same as the exercise of 
a deliberate choice in respect thereto. It is 
evident that contributory negligence and in- 
curring the risk of a known and appreciated 
danger are two independent and separate de- 
fenses which should not be confused with 
each other.” 

A good many of the other courts have held 
to the same effect. That Indiana citation is 
Indiana Natural Gas & Oil Company vs. 
O’Brien, reported in 160 Indiana, 266; 65 
Northern, 918; and 66 Northern, 742. 

The courts also have met the question as 
to whether assumption of risk can apply in 
anything outside of a contractual relationship 
and the Massachusetts court has said the fol- 
lowing: 

“Independent of any relation of master and 
servant, there may be a voluntary assumption 
of the risk of a known danger which will de- 
bar one from recovering compensation in case 
of injury to person or property therefrom, 
even though he was in the exercise of due 
care.” 

Then the courts have said that assumption 
of risk will not apply if the defendant was 
negligent. However, I think there are but 
two states in the Union which actually, when 
that question is presented, hold to that effect. 

The courts of North Carolina and the 
courts of Missouri do hold definitely that un- 
less the risk is such that an ordinarily prudent 
person would not encounter it, that he can- 
not be guilty of assumption of risk or, in other 
words, that the defense of assumption of risk 
cannot be raised. 
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Of course, if he encounters a risk which an 
ordinarily prudent person would not en- 
counter, then he becomes contributorily negli- 
gent, and the courts of those two states merely 
have said that assumption of risk is not a de- 
fense unless contributory negligence may be 
a defense. But outside of those two states, I 
think your research will disclose to you that 
assumption of risk is a defense in any state, 
without reference to the question of whether 
the plaintiff was guilty of contributory negli- 
gence. The assumption of risk is based upon 
the maxim, volenti non fit injuria, which of 
course you know means that he who volun- 
tarily encounters a danger has no injury, and 
it has been a defense for years, since way 
back in thirty something in England. You 
remember the spring gun case. The court 
said that if a person was walking through a 
wood where he knew there were spring guns 
and he hit one and was injured, he couldn’t 
recover because he had assumed the risk. 

And then it received its greatest develop- 
ment, of course, in the cases involving master 
and servant, and from that we have been led 
to the statement that it only applies in master 
and servant or contract relation cases, which 
is not true. 

The assumption of risk has been applied 
in automobile cases. The greatest application 
of the doctrine has been in Wisconsin. They 
have applied it there in the two senses, first 
where the defendant was not negligent, and 
in a case where he was found to be negligent 
and assumption of risk used only as a defense. 

In one of the cases in Wisconsin, that di- 
stinction is more or less brought out. The 
case of Eisenhut vs. Eisenhut was one in which 
the defendant hadn’t driven an automobile 
very much; he didn’t have very much skill, 
and a child was riding with him. The court 
said that the risk was assumed and said this: 

“The guest has no right to demand of a 
host a degree of skill which the host is unable 
to exercise for his own protection. The latter 
statement applies to situations in which the 
guest does not know of the lack of skill of 
the driver as well as those in which he does 
know,” and proceeded, “‘not because the child 
voluntarily assumed the risk incident to his, 
the driver’s lack of experience, but because 
the defendant owed no duty toward the child 
to exercise a degree of care which he was, 
through lack of experience, unable to exercise.” 

But that, of course, isn’t of any great im- 
portance, because if they find that there was 
no liability, that the defendant was not negli- 
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gent, it doesn’t make any difference whether 
the plaintiff assumed the risk or whether he 
didn’t. The thing that we are interested ip 
is the application when the defendant did 
something that would otherwise make him 
liable, and one of the cases which best points 
that out is one in Wisconsin, Nyberg vs. Shaw, 
in which a wife was riding with her husband 
through a dense fog. They couldn’t see and 
she undertook to watch. The court said that 
she could not recover—and a wife can recover 
in Wisconsin against the husband—and said: 

“May it be said that a person may ride in 
a car for many miles under such conditions 
without fully assuming the risk of injury in- 
cident to such trip? We think not. The 
plaintiff knew that the fog was so bad that it 
was possible to see only a few feet ahead. 
She knew how difficult it was for her to see 
objects for any distance ahead. Consequent- 
ly, she knew how difficult it was for her hus- 
band to see. The plaintiff assumed the risk 
and, in justice, should not be permitted to 
recover damages from her husband. 

“Three elements were present which pre- 
vented recovery by a guest: (1) A hazard 
or danger inconsistent with the safety of the 
guest; (2) knowledge and appreciation of the 
hazard by the guest; and (3) acquiescence 
or willingness to proceed in the face of danger.” 

They went even farther in Wisconsin. In 
Young vs. Nunn-Bush-Weldon Shoe Co, 
where a man was driving along behind a 
truck and he went to go around the truck on 
the right-hand side and the truck turned to 
the right and he had a crash, the court said 
this: 

“Tf the host is proceeding at a negligent 
rate of speed, which the guest assumes and, 
by reason of this speed, finds himself in a 
situation requiring instant decision and giv- 
ing him opportunity for further negligence 
with respect to control, it is impossible to 
isolate the subsequent negligence from the 
prior negligence and to hold, in spite of the 
fact that the guest has acquiesced in the 
former, that the momentary character of the 
latter makes acquiescence impossible. In 
such a situation, the guest who has assumed 
the risk of such negligence must be held to 
have assumed the risk involved in the emer- 
gency produced by it.” 

In other words, this defendant was going 
fast. The guest acquiesced in that. There 
was an emergency created because of the rapid 
rate of speed and the court said those two 
things couldn’t be separated and even though 
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the negligence in the emergency was the cause 
of the accident, yet assumption of risk would 
defeat the right of recovery. 

An interesting case—and I want to merely 
give this because I think it does point out 
best the importance of pleading and proving 
assumption of risk—in an Ontario case there 

s 4 recovery against a man who had driven 
for about 36 hours, a $10,000 verdict, and 

is what the court said: 

» learned Justice of Appeal added that 
the maxim, volenti non fit injuria, been 
led and argued on the undisputed facts, 
ould have been inclined to hold that the 
im applied and the plaintiff not entitled 

very. On these facts, it would have 
lifficult not to hold that the plaintiff 
ly and knowingly associated himself 
ith danger in submitting to be driven by 
iff, the defendant. What any human be- 
uld expect to happen did happen. It 

ld not be speculation or conjecture but a 
nable inference to hold that Nadiff was 
unfit or that it was, in the circum- 

s, dangerous for him to drive, and that 
laintiff knew or should have known that 


In that case a verdict of $10,000 was af- 
rmed because the defense for assumption 


of risk was not raised. 
With those statements, I will close by read- 
ing the conclusions which have been prepared 


in relation to the defenses. From the fore- 
going, it appears that the following conclus- 
ions with reference to contributory negligence 
and assumption of risk may be fairly drawn: 

1. The conduct of a plaintiff may be 
other than that of a reasonable, prudent per- 
son and, if it proximately contributed to the 
injury sustained, it is said that the right of 
recovery, as against the defendant’s negligence 
is affected because the plaintiff was guilty 
of contributory negligence; but if the conduct 
of the defendant amounts to recklessness, 
willfulness or wantonness, the plaintiff’s right 
of recovery is not affected by his acts of 
omission unless they also amount to reckless- 
ness, willfulness or wantonness. 

2. Certain types of conduct of a plaintiff 
will affect his right of recovery only upon 
the theory that because of such conduct he 
was contributorily negligent, reckless, willful 
or wanton; but other types of conduct which 
olten have been held to constitute contribu- 
tory negligence are such that they actually 
constitute assumption of risk. 

3. The term “assumption of risk” is used 
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to express two entirely different ideas. In 
one sense it is said that risks not created by 
conduct of the defendant that would make 
him liable therefor, that is, ordinary risks, 
are assumed. In the second sense, the term 
is used to designate a special independent doc- 
trine by reason of which a plaintiff, if he 
knew, appreciated and voluntarily encounter- 
ed the risk of danger created by conduct mak- 
ing the defendant primarily liable, is pre- 
cluded of recovery for what is called an ex- 
traordinary risk. 

4. Assumption of risk in the second sense, 
hereafter referred to as the doctrine of as- 
sumption of risk, is independent of and dis- 
tinct from contributory negligence and does 
not necessarily arise from many facts from 
which the latter spring. If interposed and 
established, it may defeat the right of recov- 
ery when contributory negligence is not and 
cannot be made effective. For instance, the 
conduct of a plaintiff may not differ from 
that of a reasonable, prudent person, or it 
may not proximately contribute to his injury. 
Because of such facts, the acts or omissions 
of the plaintiff may not amount to contribu- 
tory negligence or, if they do, they may not 
be available as a defense because the conduct 
of the defendant constitutes recklessness, 
willfulness or wantonness. These limitations 
have no effect upon the doctrine of assumption 
of risk and effect may be given thereto with- 
out reference to them. 

5. A guest assumes the risk of dangers 
created by his host’s negligence if he has act- 
ual or constructive knowledge of such dang- 
ers and voluntarily encounters them. Thus, 
if a guest, with actual or constructive knowl- 
edge of the high speed of an automobile, 
voluntarily rides therein, he assumes the risk 
and cannot recover for injuries resulting alone 
from the danger of excessive speed. However, 
(a) he may be seated on the back seat of a 
new, quiet, enclosed automobile and have 
neither actual nor constructive knowledge of 
the speed. He does not assume the risk. Or, 
(b) he may offer objections to the speed at 
which the automobile is driven. His protest 
is evidence that he does not encounter the 
danger voluntarily and, if such is the fact, 
he does not assume the risk. But the utter- 
ance of a protest is only evidence that he does 
not encounter the danger voluntarily and will 
not affect the question of assumption of risk 
if he actually does voluntarily ride at the 
known high speed. Thus, if, after a protest, 
the driving at a high rate of speed is renewed 
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or continued and he makes no further pro- 
test, or an opportunity is given him to alight 
and he declines to do so, the fact may be suf- 
ficient to establish his voluntary acquiescence 
in the manner of driving. Of course, if he 
remains in the vehicle under a promise to 
drive slowly, or because it is on a lonely, 
isolated road, he still may not voluntarily 
face the danger. 

(c) He may ride in the automobile because 
of necessity, such as the obtaining of requisite 
medical treatment. His act is the result of 
the necessity and not of his volition. He 
does not assume the risk. 

6. Assumption of risk is not confined to 
those cases in which speed is the cause of the 
injuries but may arise from any situation 
in which the conduct of the host produces a 
danger known and appreciated by the plain- 
tiff and of which he voluntarily encounters 
the risk. The examples set out in 5 are 
given only because they reflect the evidence 
in a great number of cases. Assumption of 
risk just as well can arise when the guest 
voluntarily and knowingly rides with an in- 
toxicated or otherwise incompetent driver or 
in an automobile the defects of which are 
known to the host and guest. 

Doubtless many other examples will arise. 
In some cases, assumption of risk may be 
present when it is shown that the plaintiff 
rode in an exposed position, but in many of 
these the wrongful act of the defendant is 
the manner of driving and is the predominant 
cause of the injury. As to this, the plaintiff 
may or may not know of and appreciate the 
danger arising from the defendant’s conduct 
or voluntarily encounter it. Therefore, the 
guest’s assumption of the risk only of the 
position which he has in the automobile may 
not materially affect his right of recovery. 

7. A guest may be guilty of negligence 
and at the same time assume the risk. (a) 
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Thus, a guest may voluntarily ride at a 
known and appreciated speed so great that it 
creates a danger which an ordinarily prudent 
person would not encounter. He, therefore, 
may be negligent and also voluntarily assume 
the risk. However, as to whether his negli- 
gence will affect his right of recovery de- 
pends upon whether his mere riding does 
more than supply a condition, that is, whether 
it proximately contributes to the injury. 


(b) Or a guest may voluntarily ride at a 
known and appreciated high rate of speed 
which is no greater than that at which a rea- 
sonable person would ride, but fails to main- 
tain any outlook or fails to warn of a danger 
of which he knows, or even urges the main- 
tenance of the speed. He both assumes the 
risk and is contributorily negligent, although 
the contributory negligence arose from facts 
coexistent with but not the same as those 
giving rise to the assumption of risk. 


8. If the acts or omissions of the guest 
set out in 7 are sufficient to constitue reck- 
lessness, willfulness or wantonness and prox- 
imately contribute to the guest’s injury, then 
even in those states where liability of the host 
is dependent upon conduct outside the field 
of negligence, they may defeat recovery with- 
out reference to assumption of risk. 

Every effect of the conduct of an auto- 
mobile guest upon his right of recovery can- 
not be applied in the name of assumption of 
risk. As a result, many acts and omissions 
which actually constitute negligence on his 
part may not serve as a defense to his cause 
of action, based upon the defendant’s reckless- 
ness, willfulness or wantonness. On the other 
hand, there are many phases of the guest’s 
conduct which properly do support assump- 
tion of risk and, when presented for that pur- 
pose, will aid materially in extinguishing an 
otherwise enforceable liability. 
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When Verdict for Plaintiff Against One of Two Defendants, In 
A Personal Injury Action, May the Losing Defendant or 
His Insurance Company Have an Indemnity Action 
Against the Winning Defendant, as the Real Tort 
Feasor, Nothwithstanding the Verdict 


By H. MEtviIn ROBERTS 
Cleveland, Ohio 


‘HIS subject may be of practical interest 
to insurance company trial lawyers be- 
cause it often happens that the jury returns 
a verdict against one of two defendants in 
favor of a plaintiff in a personal injury action 
and lets the other defendant go free, when as 
between the two defendants the one really to 
blame for the accident is the one freed by the 
jury, perhaps because of the human element 
involved in the trial. 

Suppose the insurance company you repre- 
sent in the trial covers the losing defendant 
and pays the judgment entered upon the ver- 
dict for the plaintiff. May you correctly ad- 
vise your insurance company to bring an action 
against the winning defendant (who perhaps 
carries insurance in another company) not- 
withstanding the jury’s verdict has freed the 
winning defendant of the plaintiff’s charge of 
negligence? 

When such a case has been tried and the 
appeal terminated and the judgment finally 
paid, it is a frequent practice with some trial 
lawyers to regard the matter as ended and as 
one of the unfortunate but unavoidable re- 
sults of litigation, but a careful study of the 
facts of the particular case may cause you to 
find that your insurance company’s loss may 
be placed on the other defendant or his in- 
surance company, or if you represent the other 
insurance company, you may be interested to 
know when such a loss may not be trans- 
ferred to your company. 

A case which was recently tried in Cleve- 
land has a set of facts which will illustrate the 
subject. 

A young man at home from college for the 
Christmas holidays attended a party of his 
friends, driving his parents’ car with their 
consent. The insurance company had the 
coverage on this car. When leaving the party 
about midnight he was requested to take one 
of the young men home in a section of the 


city where he was not familiar with the streets. 
He was driving eastwardly on an east and 
west street, expecting to turn north, or to his 
left, upon the first main highway running north 
and south, and as he did not know just where 
to find this main north and south highway, 
he had been told it was the first north and 
south street which he would reach having a 
“Stop” sign on his right hand side and erected 
along the curb near the street corner (there 
were no traffic signals at this intersection) ; he 
was driving carefully, the streets being covered 
with snow and ice, looking for the “Stop” sign 
so he could turn to his left and go north on 
the main highway, and had passed several 
streets running north from the east and west 
street on which he was driving, but the streets 
were not through streets. 

Several weeks before, a construction com- 
pany had begun work digging a trench for 
laying a sewer in a street in that vicinity and 
had parked their tool house (a large, enclosed 
box house on wheels) near the curb and in 
front of the “Stop” sign and in violation of 
the city ordiance and so as to totally obstruct 
the view of the “Stop” sign which the assured 
was looking for, and he, not being able to see 
the “Stop” sign because of the tool house and 
not knowing he had arrived at the main 
thoroughfare, failed to stop his automobile and 
in violation of the city ordinance drove out 
into the intersection of the main highway with- 
out first stopping, where he collided with the 
plaintiff’s automobile going north on the main 
street, and the plaintiff, although having the 
right-of-way, was not able to see the approach 
of the assured’s car because of the obstruction 
of the tool house near the street corner. 

The plaintiff was seriously injured and 
brought suit against the assured, claiming neg- 
ligence in his failure to obey the city ordi- 
nance in not stopping before driving out into 
the main highway. The construction com- 
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pany was also made a defendant upon the 
claim of negligence in parking its tool house 
in violation of the city ordinance and so as to 
obstruct the view of the “Stop” sign. 

At the trial the stage was set for the opera- 
tion of all those human elements which too 
frequently determine the verdict regardless of 
the true facts. The assured was a son of a 
well-known, wealthy family, driving a large, 
high-priced car, attending a party at the home 
of a socially prominent family—all the ear- 
marks of wealth and the natural inference of 
insurance coverage—and the trial was before 
a jury, some of whose members were on relief. 

The defendant construction company was 
owned by two foreigners appearing to have no 
means and no apparent inference of insurance 
coverage, although actually fully insured. 
This defendant claimed that police officers had 
frequently passed by during the three weeks 
when the tool house was parked in front of the 
“Stop” sign and had made no complaint, so, 
as they expressed it, “What the hell”! 

The trial resulted in a verdict for the plain- 
tiff against the young man, the assured, but 
in favor of the construction company, freeing 
the real wrong-doer, as we view it. A settle- 
ment was made with the plaintiff for about 
half the amount of the verdict, then suit was 
brought under the subrogation clause of the 
policy for the insurance company, which had 
paid the loss, against the construction com- 
pany as the real tort feasor, notwithstanding 
the verdict. 

The construction company filed a demurrer 
to the petition claiming no cause of action be- 
cause, first, estoppel by res judicata, and, 
second, that there can be no contribution or 
indemnity among joint tort feasors. The de- 
murrer was sustained. Appeal was taken and 
the case is now pending in the United States 
Circuit Court of Appeals. 

This case has produced the study of this 
subject and this paper, not as a brief to sus- 
tain the claim in the particular case, but to 
determine under what circumstances, if any, 
one insurance company may make another in- 
surance company indemnify it for a loss which 
it has paid after a trial wherein the jury has 
found one defendant liable and the other one 
not. It is as important to insurance com- 
pany trial lawyers to know when their com- 
pany may not be compelled to indemnify for 
such a loss as to know when it may be. 

The underlying basis for such a claim for 
indemnity is the well established legal princi- 
ple of liability over—that is, where one per- 
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son has been rendered legally liable to the 
plaintiff by reason of the negligent or wrong- 
ful conduct of another, he may compel that 
other to indemnify him for such loss. 

Our precise question is: How far is this 
general rule limited, if at all, by the fact that 
there has been a trial in which both are de- 
fendants and the jury has held one liable to 
the plaintiff and freed the other. Or, put in 
another way. Does the doctrine of res judi- 
cata and/or non-indemnity among joint tort 
feasors operate ever, or always or only under 
certain circumstances to prevent the applica- 
tion of the general rule of liability over. 

First, briefly as to the general rule of lia- 
bility over. There is no difficulty about the 
application of this legal principle when the 
real wrong-doer is not a defendant in the orig- 
inal suit by the injured plaintiff and the only 
defendant in such suit is the one who is tech- 
nically liable, and made so only by reason of 
the negligent conduct of the real tort feasor. 
In such a case the defendant may have in- 
demnity for his loss against the real tort feasor, 
as for example, in Wash. Gas Light Co., vs. 
District of Columbia, 161 U.S. 316, in which 
case the Gas Light Company negligently per- 
mitted a gas box owned by it and located in 
the sidewalk to be out of order, as a result of 
which a third person was injured and sued the 
District of Columbia for damages and re- 
covered a judgment. The District then sued 
the Gas Company for indemnity and recover- 
ed. Likewise, in the case of George A. Fuller 
Co., vs. Otis Elevator Co., 245 U. S. 489, the 
Fuller Company had been sued and held liable 
to pay damages to the injured plaintiff be- 
cause of the elevator which it was then using 
(228 U. S. 194). The elevator had been in- 
stalled by the Otis Elevator Company and 
the Fuller Company brought suit against the 
elevator company for indemnity for its loss 
and the Supreme Court of the United States 
sustained its right of recovery. Also the fre- 
quently cited Massachussetts case in which a 
mail carrier negligently obstructed a side- 
walk affording access to a railroad station 
whereby a passenger was injured and recovered 
a judgment against the railroad company, 
which company then brought suit against the 
mail carrier for negligence in obstructing the 
sidewalk and it was held that the railroad 
company was entitled to be indemnified. Old 
Colony Railway vs. Slavens, 148 Mass. 363. 

The decisions recognizing and sustaining 
this right of liability over in favor of one who 
has been led into the position of liability by 
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the negligent and wrongful conduct of another 
are so numerous that a citation of them would 
t be justified in this address. 
(he subject for our consideration is not so 
h the application of this generally recog- 
ed legal principle, but more particularly 
question as to what effect, if any, is there 
the application of this general rule when 
has been a trial in which the jury has 
| one of two defendants from the claims of 
sence made by the plaintiff and later the 
ince company for the losing defendant 
vhich has paid the verdict, seeks to com- 
he winning defendant to indemnify it 
st such loss. 
such an action for indemnity there are 
vy two defenses made. First, that the 
esulted in freeing the present defendant 
iny blame, or in other words, that the 
has been adjudicated; and second, 
the two defendants in the original action 
joint tort feasors, neither can claim con- 
tion or indemnity against the other. 


e is some merit and some demerit in both 
iese Claims and my purpose in this address 
analyze them. 
Virst, as to the defense of res judicata. This 
lves the question as to what issues are 


permissible to be raised and adjudicated in 
the original personal injury action under the 
Code of your particular State. Manifestly, 
a digest of the code provisions of all of the 
states in this respect would not be feasible 
within the length of this address. It is suffi- 
cient to say that in the great majority of the 
states no issues between the two defendants 
are permitted by the Code of practice. A few 
states do permit the filing of a cross petition 
by one defendant against the other so that it 
may be determined in the injured plaintiff's 
action which deiendant was actually to blame 
and which defendant must ultimately bear 
the loss, if any. In those few states which 
permit such a procedure, if such a cross peti- 
tion or complaint is filed, so that issues are 
actually made between the two defendants 
and determined in the original action brought 
by the injured plaintiff, then, of course, that 
ends the matter and thereafter the losing de- 
fendant cannot claim indemnity against the 
winning defendant, in the absence, of course, 
of any fraud or collusion in the obtaining of 
the judgment. But as most of the states have 
ho statutory provision permitting cross-com- 
plaints between the defendants in the injured 
plaintiff's original action, then the great 
weight of authority is that as between the 
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two defendants the result of the trial of the 
plaintiff’s case is not an adjudication which 
has any effect in the subsequent action by the 
losing defendant or his insurance company 
against the winning defendant for indemnity. 

At first thought it might seem that the 
jury having freed one defendant from the 
plaintiff’s claim of negligence, that would end 
the matter because if it was decided by the 
jury, and the verdict sustained by the re- 
viewing courts, that the defendant who was 
freed was not negligent or that his negligence 
was not the proximate cause of the plaintiff’s 
injury, then how could it be that he might, 
nevertheless, be compelled to pay the dam- 
ages suffered by the plaintiff, and it could 
easily be thought that any claim of negligence 
against such winning defendant had been de- 
cided; but the error in this process of thinking 
lies in the fact that the only thing that has 
been decided in the first trial is the fact that 
the winning defendant is not liable to the 
plaintiff, but it has not been decided that the 
winning defendant has or has not been the 
real wrong-doer who has forced the losing de- 
fendant into a position of liability to the in- 
jured plaintiff. That may, and in fact has 
frequently happened, and as between the two 
defendants themselves nothing has been de- 
cided as the result of the trial of the injured 
plaintiff’s case because nothing could be de- 
cided as between the defendants as there were 
no issues in the case between them. 

Each defendant in the trial, of course, might 
blame the other defendant for the accident in 
which the plaintiff was injured and might 
direct his evidence largely to support such a 
claim, but that, of course, makes no issues be- 
tween them because the issues are determined 
from the pleadings, and where the two defend- 
ants are not permitted to make issues as be- 
tween themselves in such a case, then mani- 
festly the court could not charge the jury 
upon, or submit to the jury the determination 
of, any issues not made by the pleadings. Even 
in some cases where the defendants have at- 
tempted to make issues between themselves as 
to who was the real wrong-doer and have set 
up their respective claims against each other 
in their pleadings and where the trial court 
has even gone so far as to submit such issues 
for the determination of the jury, yet in a 
subsequent suit by the losing defendant 
against the winning defendant it has been 
rightfully held that the verdict of the jury and 
any judgment thereon would have no con- 
trolling effect upon a subsequent suit for in- 
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demnity because the court would be without 
jurisdiction to entertain or decide such issues 
between the defendants themselves when not 
permitted by the laws of the particular state. 
Gatch vs. Simpkins, 25 OS. 89. 

Even though the two defendants in the 
trial of the original suit by the injured plain- 
tiff should be at each other’s throats all dur- 
ing the trial, each claiming that the other was 
the real tort feasor, and each offering all the 
evidence possible to support their respective 
claims and arguing their respective conten- 
tions in this respect to the jury, (a situation 
which, of course, is a very happy one for the 
plaintiff), yet the jury’s verdict holding one 
liable and freeing the other decides nothing 
as between them and there is no application 
of res judicata unless the parties are in an 
adversary position so that issues are made be- 
tween them under a Code permitting such 
issues, which is not true in most states in 
such an action by an injured plaintiff against 
two defendants, because the only issue is the 
issue of liability between the plaintiff and 
each defendant separately, and even though 
the plaintiff claims that the defendants are 
jointly liable, the real issue in such an action 
is whether one or both of the defendants are 
liable to the plaintiff, and not whether there 
is any liability, one to the other, between 
the two defendants. 

The authorities generally recognize that 
the right to control the defense, to make ob- 
jections and save exceptions and to prosecute 
error or appeal to an adverse judgment is one 
of the important tests as to whether such 
judgment may be afterwards set up as a bar 
or estoppel. In those states which do not 
permit cross-claims between the defendants 
in such an action by the injured plaintiff, 
it is manifest that in the trial of the original 
suit neither defendant is in a position to con- 
test the correctness of the judgment in favor 
of his codefendant. He has no control over 
the plaintiff’s proof or over the other defend- 
ant’s defense. He has no right to except to 
or to complain of the court’s action with res- 
pect to his codefendant. He has no right to 
review the correctness of the judgment of the 
trial court in favor of his codefendant, while 
of course, he may review the correctness of 
the judgment of the trial court against him. 

This rule that there is no res judicata as 
between the two defendants as a result of the 
verdict in the trial of the plaintiff’s original 
personal injury action holding one defendant 
liable and freeing the other defendant is sup- 
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ported by the following authorities: Rusself 
vs. Place, 94 U.S. 606; City of Owensboro vs, 
Westinghouse, etc. Company, 165 Fed. 385; 
In Re No. 34, 25 Fed. (2nd) 602: 

This was a case arising under New York 
laws which permit a defendant sued jointly 
with another defendant to demand by his ans- 
wer a determination of the ultimate rights of 
the defendants as between themselves, but 
no such demand was made in the particular 
case. The losing defendant having paid the 
judgment, sued the winning defendant for in- 
cemnity on the claim that he was the one 
whose primary fault involved the losing de- 
fendant in liability. The district court found 
that the winning defendant was not liable, 
but the Court of Appeals reversed the judg- 
ment and sustained the losing defendant’s 
right to recover, and the reviewing court re- 
fers specifically to the case of Erie Railway 
Co., vs. Buffalo, etc. Traction Co., 220 Ap. 
Div. 520, Affm’d 246 N. Y. 625, and Scott vs. 
Curtis, 195 N. Y. 424, 40 L.R.A. (N.S.) 1147. 

In rendering the opinion in the above case, 
25 Fed (2nd) 602, the court states that there 
is a decision contrary to the rule announced 
by the Circuit Court of Appeals for the Ninth 
Circuit, 9 Fed. (2nd) 590, and that there are 
some contrary decisions in the state courts, 
but the logic and reason of the situation as 
well as the authorities compel their decision 
denying the application of res judicata. An 
attempt was made to get this case into the 
United States Supreme Court, and the petition 
for a writ of certiorari was denied, 278 U. S. 
206. 

Also, Bakula vs. Schwab, 167 Wis. 546; 
Snyder vs. Marken, 116 Wash. 270, 199 Pac. 
302; Koelsch vs. Mixer, Admr., 52 O.S. 207; 
See upon the same subject Black on Judg- 
ments, Second Edition, Section 599; 1 Free- 
man on Judgments, Fifth Edition, Section 424. 


In the case heretofore referred to, Fuller 
Company vs. Otis Elevator Company, 245 
U. S. 489, in the original action by the injured 
plaintiff both the Fuller Company and the 
Otis Elevator Company were defendants and 
the Otis Elevator Company was led out of 
the case by a verdict in its favor directed by 
the court, which would make apparently a 
stronger claim that there had been an adjudi- 
cation of no negligence in its favor than if 
the verdict had been by the jury, and yet the 
United States Supreme Court held that such 
was an adjudication only as between the plain- 
tiff and the Otis Elevator Company and was 
not an adjudication between the two defend- 
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ants, and that the judgment by direction of 
the trial court in the former case did not 
estop the Fuller Company from claiming that 
it was forced into a position of liability to the 
plaintiff by reason of the primary negligence 
of the Otis Elevator Company. 

So I think upon the weight of authority 
and upon principle that this defense or res 
judicata has its only merit when it arises in 
a state, the laws of which permit two defend- 
ants to have cross-claims against each other 
for the determination in the injured plaintiff’s 


bear the loss, but in those states that do not 
have any such laws, then the mere fact that 
the iury has determined that one of the de- 
fendants is not liable to the injured plaintiff 
has no effect whatever in a subsequent action 
by the losing defendant for indemnity against 
the winning defendant, and that res judicata 
is, therefore, not a defense in such an action. 

The second defense, that there can be no 
indemnity among joint tort feasors, presents 
a somewhat more difficult problem, not upon 
the law, but upon the facts of the particular 
case, that is, to determine whether or not the 
two defendants are, or are not, joint tort fea- 
sors. If they are in the real meaning of that 
term, then, of course, the rule is well recog- 
nized and almost uniformly followed that 
there can be neither contribution nor indem- 
nity. The mere fact that they have both been 
joined in the plaintiff’s original personal in- 
jury action does not necessarily mean that 
they are actually joint tort feasors, and mani- 
festiy the fact that one defendant has been 
held liable to the plaintiff and the other has 
been dismissed in no way determines the ques- 
tion either as a matter of law or as a matter 
of fact. If it determined anything, it could be 
more reasonably claimed that such a verdict 
determined that they were not joint tort fea- 
sors. 

If in the subsequent suit by the losing de- 
fendant against the winning defendant for in- 
demnity the petition or complaint sets forth 
in detail the facts surrounding the happening 
of the accident in which the plaintiff was in- 
jured, it may be that the petition on its face 
will show that the two defendants were in fact 
joint tort feasors, in which event, of course, 
demurrer to the petition would be sustained, 
or if such does not appear from the petition, 
then upon the introduction of all the evidence 
the court might in certain cases determine as 
a matter of law that the facts showed the two 
defendants to be joint tort feasors and would 
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then deny the plaintiff seeking indemnity a 
right of recovery, but usually in such a case 
the facts are so much in dispute that the de- 
termination of such an issue will have to be 
submitted to the jury, with the court defin- 
ing to the jury the rules by which they may 
determine whether the defendants were or 
were not joint tort feasors, a somewhat diffi- 
cult task, and especially for a layman to under- 
stand. 

However, the principal consideration for our 
attention now is the general or underlying 
rules which have been applied by the courts 
for the determination of this issue. The most 
frequent statement in the authorities is that 
where one defendant has been led into a posi- 
tion of liability to the plaintiff by reason of 
the negligent and wrongful conduct of the 
other defendant the rule of non-indemnity 
among joint tort feasors does not apply. 

The following general review of the authori- 
ties will show that the rule of non-indemnity 
among tort feasors does not apply when as be- 
tween two defendants one is the actual wrong- 
doer and the other is the constructive or tech- 
nical wrong-doer and the defendant who is 
constructively liable to the injured plaintiff 
may have an action for indemnity against 
the actual wrong-doer, and the fact that the 
actual wrong-doer has been dismissed from 
the injured plaintiff’s case, either by the ver- 
dict of the jury or by the direction of the 
court, does not have the effect of preventing 
the defendant which has been held liable from 
maintaining an action against the winning 
defendant for indemnity. 

First as to the text writers on this subject: 

In 1 Cooley on Torts, 4th Ed., Section 89 
the author discusses this subject, pointing out 
that while the injured party may at his election 
compel anyone of the parties chargeable with 
the negligent act to compensate him for his 
injuries, it then becomes a consideration of 
the highest importance to the defendant that 
has been compelled in the first instance to 
bear the loss, whether he may compel others 
to indemnify him for his loss, and on this 
subject the author states there is not only the 
general rule, but there is also a very important 
exception. The general rule, he says may be 
found expressed in the maxim that no man 
can make his own misconduct the ground for 
an action in his favor. If he suffers because 
of his own wrongdoing the law will not relieve 
him because the law can not recognize equities 
as springing from a wrong in favor of one 
concerned in committing it, but that there 
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are some exceptions to the general rule which 
rest upon reasons at least as forcible as those 
which support the rule itself, and they are 
cases where, although the law holds all the 
parties liable as wrong-doers to the injured 
party, yet as between themselves some of them 
may not be wrong-doers at all and their equity 
to require the others to respond for all the 
damages may be complete. In these cases of 
indemnity the party actually in the wrong 
was compelled to relieve of the whole burden 
the party only technically in the wrong, and 
the rule of non-indemnity among joint tort 
feasors does not apply. A number of decisions 
are cited in support of this text. 

In Burdick on Torts, 4th Ed., Page 260 
the author states that the principle of indem- 
nity applies to all cases where one person is 
liable in tort, as a constructive wrong doer 
only, for the actual tortious misconduct of an- 
other, and the fact that they are technically 
joint tort feasors does not prevent the morally 
innocent one from obtaining indemnity from 
the actual wrong doer. 

In 14 R.C. L. 52, Paragraph 10 under the 
heading “Reimbursement of Person Com- 
pelled to Pay Damages for Another’s Negli- 
gence”’, the text states that a person who with- 
out fault on his part has been compelled by 
judgment of the court having jurisdiction to 
pay damages occasioned by the negligence of 
another, is entitled to indemnity from the 
latter, whether contract relations exist between 
them or not; and the right to such indemnity 
does not depend on the fact that the wrong 
doer owed to the party charged with the lia- 
bility a special or particular duty not to be 
negligent. The right to indemnity in such 
cases stands on the principle that everyone is 
responsible for the consequences of his own 
negligence, and if another has been compelled 
to pay the damages which ought to have been 
paid by the wrong doer, they may recover 
from him. Thus, when damages have been 
recovered by a judgment against a master for 
injuries sustained by a servant’s negligence, 
the master having been without fault, and hav- 
ing been required to pay the damages only be- 
cause constructively liable upon the theory 
of respondeat superior, the sum so paid by the 
master may be recovered from the servant, 
who was the actual wrong doer. 

The author then cites other instances for the 
application of the same principle and then 
states that in all such cases where one does 
the act or creates the nuisance and the other 
does not join therein, but is thereby exposed 
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to liability and suffers damage, the rule that 
one of two joint tort feasors can not maintain 
an action against the other for indemnity does 
not apply as the parties are not in pari delicto 
as to each other, though as to third persons 
either may be held liable. Numerous author- 
ities are cited in support of this text. 

In 13 C. J. 831, Section 24 (d) under the 
heading of “Technical Wrongdoers” it is stated 
that another exception to the general rule of 
no contribution between joint tort feasors as 
well settled as the rule itself is that one who 
is only technically a joint wrong doer and not 
actually joined in the wrong can, on being com- 
pelled to pay damages for the wrong, exact 
an indemnity from the actual tort feasor. 

See also Pollock on Torts, 12th Ed., Page 
198 and Shearman & Redfield on Negligence, 
6th Ed., Section 24 (b). 

A reference now to some of the decided 
cases will indicate the application of the fore- 
going rule as above announced by the text 
writers. 

First as to the decisions by the United 
States Supreme Court: 

In the case of Chicago vs. Robins, 67 U.S. 
418 and Robins vs. Chicago, 71 U S. 657 
Robins had created a condition in the street 
which led to the injury of one who sued the 
city and obtained and collected judgment for 
damages. The city then sued Robins for re- 
imbursement and it was held that the city was 
entitled to indemnity. 

In Wash. Gas Light Company vs. District 
of Columbia, 161 U. S. 316 the gas light com- 
pany negligently permitted a covering over a 
hole in the sidewalk in which it maintained its 
box for its shut-off valve to become defective 
so that a pedestrian was injured and sued the 
District for damages and recovered a judg- 
ment. The District then sued the gas com- 
pany for indemnity and was permitted to 
recover. At first thought it might be consid- 
ered that both the gas company and the city 
being liable to the pedestrian for the defec- 
tive condition of the sidewalk they would be 
joint tort feasors and one could not claim 
indemnity against the other, but the actual 
wrong doer was the gas company, the city was 
only constructively liable. 

In George A. Fuller Co. vs. Otis Elevator 
Co., 245 U. S. 489, the plaintiff, having 
been injured on an elevator, brought suit 
against the Fuller Company, the contractor 
erecting the building, and the Otis Ele- 
vator Company, which had installed the 
elevator. In this action at the end of the 
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plaintiff’s case a verdict had been directed in 
favor of the elevator company. The trial 


then proceeded to judgment for the plaintiff 
against the other defendant, the Fuller Com- 
y, which paid the judgment and then 
zht suit for indemnity against the eleva- 


I 

tor company, and it was held that the Fuller 
Company had a legal right of indemnity and 
: the judgment in the former case (report- 
n 228 U. S. 194) did not estop it neither 
upon the grounds of res judicata, nor was the 
ht of action for indemnity defeated by the 

is to joint tort feasors. 

to other Federal cases: 


aples vs. Central Surety & Insurance Co., 

1 (2d) 650. This was a case where an 

rance company paid a loss under the Com- 
tion Law, due to an employe of its as- 

| being injured by the defendant’s negli- 

. and in sustaining the right of action 
demnity the court stated that it is a 
recognized rule supported by a great 

t of authority that where one has been 

ted to liability and has suffered loss 

by on account of the negligence or wrong- 

ful act of another that one has a right of 
iction for indemnity; also the insurer who has 
| the loss can sue and is subrogated to the 
hts of the person indemnified. This case 

s a long list of federal cases, including 
Travellers Ins. Co. vs. Great Lakes Engineer- 
ing Co., 184 Fed. 426; Pa. Steel Co. vs. Wash. 
(> Berkley Bridge Co., 194 Fed. 1011, 1013. 
In Derry Electric Co. vs. N. E. T. & T. Co., 
31 Fed. (2d) 51 an electric company was 
sued and suffered a judgment for the death 
of a shopkeeper, the death being caused by 
the telephone campany having negligently 
pulled its wire into a position too close to the 
electric company’s wires which were, as ori- 
ginally constructed, safe. The electric com- 
pany’ only negligence was in failing to 
promptly discover the change which had been 
made by the telephone company, and it was 
held that a person is not a joint tort feasor 
with respect to an act or omission in which 
he did not participate either actively or by 
implication of law, or which he never ratified 
or adopted, and that the right for indemnity 
could be maintained. In Standard Oil Co. vs. 
Robins Drydock Co., 32 Fed. (2nd) 182 the 
Standard Oil Company had been held liable 
to an employe injured while passing from its 
boat over a runway built and furnished by 
the drydock company where the boat had been 
placed for repairs. Having paid the judgment 
it sued the drydock company for indemnity 
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and recovered te amount paid and expenses. 
The court held \he primary duty was on the 
drydock company and the Standard Oil Com- 
pany’s neglect in performing its secondary 
duty of inspection, while it rendered it liable 
to the employe, did not make it a joint tort 
feasor and did not bar its right of recovery 
from the drydock company, and in the opinion 
it is stated that the installation of the defective 
gangway for the use of employes involved 
active negligence on the part of the drydock 
company, whereas the neglect of the Standard 
Oil Company to inspect the gangway and warn 
its employes was a secondary fault of omis- 
sion. Another decision by the same court an- 
nouncing the same principle is found in 25 
Fed. (2d) 602. 

In Southwestern Bell Telephone Co. vs 
East Texas Public Service Company, 48 Fed. 
(2d) 23 the telephone company without not- 
ice to the electric company cut a guy wire and 
left it in such condition as to cause electric 
current to be conducted to and to charge a 
metal hook on one of the company’s poles 
about six feet above the ground. A pedes- 
train inadvertently rested his hand on this 
hook and received a severe electric burn. He , 
sued the electric company and recovered dam- 
ages from that company, which in turn sued 
the telephone company for indemnity and the 
right of action was sustained. 

A few references to State Court cases: 

Township of Hart vs. Noret, 191 Mich. 
427. Noret, while engaged in making repairs 
to a bridge, removed the railings thereon 
which were safe and substituted weak and in- 
sufficient ones. By reason of the unsafe rail- 
ings a third person was injured. He sued the 
Township and recovered damages. The Town- 
ship thereupon sued Noret for indemnity and 
the Township was permitted to recover its 
damages from Noret as the real wrong doer 
whose wrongful act had involved it in lia- 
bility, his act being active and positive, while 
the Township’s had been passive only; Hor- 
rabin vs. Des Moines, 199 N. W. 988 (Iowa) 
holding that where one of two persons does 
an act or creates a nuisance and the other, 
while not joining in the act, nevertheless is 
thereby exposed to liability to one injured, 
the rule that there is no indemnity between 
tort feasors does not apply and the one who 
was the primary and active wrong doer may 
be compelled to make good to the other any 
loss occasioned by his act, citing 6 R. C. L. 
1056; Chicago Railway Co. vs. Conway Co., 
219 Ill. App. 220. The railway company was 
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required by its franchise to make street re- 
pairs between the tracks and they employed 
the defendant company to do the work, giving 
the company charge, and it left.an excavation 
unprotected and a third party was injured 
thereby and sued both the railway company 
and the contractor but recovered judgment 
only against the railway company, which paid 
the judgment, and then sued the contractor 
for indemnity and it was held that they were 
not in pari delicto and that the rule as to joint 
tort feasors does not apply because the con- 
tractor was the one who was primarily and 
actively negligent and the railway company 
only constructively so. 

The Fidelity & Casualty Company vs. N. 
W. Telephone Co., 167 N. W. 800 (Minn.). 
The electric company and the telephone com- 
pany used the same poles for their wires and 
their respective employes used the attachments 
carrying the wires, in climbing the poles. An 
employe of the electric company using an at- 
tachment of the telephone company in this 
way fell and was injured by a defective fast- 
ening. He sued the electric company and ob- 
tained a judgment. The insurance company 
under its policy of insurance paid the judg- 
ment, or rather, settled it at a discount and 
then sued the telephone company for indem- 
nity. It was held in that case that while gen- 
erally one of two joint tort feasors can not 
have indemnity from the other, yet an ex- 
ception arises where the parties are not in 
pari delicto, as where injury results from a 
violation of duty which one owes to the other, 
so that as between themselves the act of one 
is the primary cause of the injury. 

Griffith & Son vs. National Fireproofing 
Co., 310 Ill. 331 in which it is stated in sus- 
taining the right of indemnity that where one 
is exposed to liability by the wrongful act 
of another in which he does not join, he may 
recover against the principal delinquent for 
any damages suffered, and the law will in- 
quire into the real delinquency and place the 
ultimate liability on him whose fault was the 
primary cause of the injury. In this case 
a contract placed the duty on the owner of 
a building under construction to take certain 
precautions against injuries to persons in the 
vicinity. Certain subcontractors built a 
scaffold and assured the owner of its safety. 
It fell and did damage and the owner was 
held liable to the injured person, but was 
allowed to obtain indemnity from those who 
erected the scaffold and affirmed its safety. 

Col. & S. Railway Co. vs. Western Light and 
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Power Co., 73 Col. 107, 214 Pac. 30. In 
this case the railroad company ran an engine 
backward with no lights and no flagman. 
The streetcar company’s guard at the railroad 
crossing looked for approaching trains but 
could not see the engine approaching, the 
night being foggy. He motioned the street- 
car forward and.as a result there was a col- 
lision with the engine backing down on the 
crossing and passengers were injured. The 
engine gave no signal of its approach. Suit 
was brought by an injured passenger against 
both the railroad company and the street car 
company and a judgment entered in favor of 
the injured plaintiff against both defendants 
and the judgment was paid in full by the street 
car company, which then brought suit against 
the railroad company for indemnity, and the 
railroad company defended first upon the 
ground that in the original case that since 
judgment was against both defendants that it 
became res judicata and therefore barred this 
action for indemnity, and second, that since 
the jury had found both defendants in the 
original action liable, that therefore they were 
both joint tort feasors and there could, there- 
fore, be no indemnity. The Supreme Court 
of Colorado held against both of these de- 
fenses, pointing out that even though each 
defendant in the original action by their an- 
swers claimed that the other defendant was 
the actual wrong doer, yet that as between 
the two defendants no issue under the state 
practice between them could be determined 
in the plaintiff’s action, as might be done un- 
der the law of Texas, and that even though 
each defendant tried to place the blame for 
the accident on the other defendant and even 
though the jury decided against both defend- 
ants, yet as between the two defendants there 
was no adjudication as to which one was the 
actual wrong doer and which the constructive 
wrong doer, and as to the defense of joint tort 
feasors the court gives a very exhaustive con- 
sideration to the general rule and especially to 
those cases which are considered exceptions 
to the general rule and refers particularly in 
the opinion to what are considered as two 
leading decisions as to the exception, City of 
Weatherford, etc. Co. vs. Veit, 196 S. W. 986 
(Texas), and NV. 1. & S. Co: vs. W. & N.R. 
Co., 62 N. H. 159, and referring also to the 
case of Tacoma vs. Bonnell, 65 Wash., 505, 
118 Pac. 642; 36 L.R. A. (N.S.) 582, in all 
of which cases the principle is applied that 
even though two defendants may be jointly 
liable to the plaintiff for injuries, yet as be 
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tween the two defendants themselves there is 
nothing determined as a result of the trial of 
the plaintiff’s personal injury action, and that 
regardless of the outcome of that trial one 
defendant who is only constructively liable to 
the plaintiff, if he is compelled to pay the 
verdict, may maintain an action for indemnity 
against the actual wrong doer. 

Railroad Company vs. Dunn, 59 Iowa, 619, 
in which a party left a gate open. A horse 
escaped through the gate and onto the rail- 
road track and was killed. The owner of the 
horse sued the railroad company for negli- 
gence and recovered a judgment, which the 
company paid and then sued the party who 
neglizently left the gate open, and it was held 
that the railroad company was entitled to re- 
cover indemnity. To the same effect see 
Soutlevestern Telegraph & Telephone Co. vs. 
Kravse, 92 S. W. 431; also Hoskins vs. Hotel 
Randolph, 203 Iowa, 252; 211 N. W. 423; 
Fulton Gas & Electric Co. vs. Hudson River 
Tele phone Co., 130 App. Div. 347, aff’d 200 
N. Y. 287 in which it is stated that the rule 
that one of two joint tort feasors can not 
maintain an action against the other does not 
apply to a case where one does the act or 
creates the condition and the other does not 
join therein. In such case the parties are not 
in pari delicto as to each other, though as 
to a third person they may be liable. The 
opinion cites many cases and this decision is 
followed in Hudson Valley Railway Co. vs. 
Electric Light & Gas Co., 167 N. Y. S. 428 
where an electric company’s wire was allowed 
to sag so it came in contact with a railway 
company’s trolley wire and burned it off and 
it fell and killed a horse and the railway com- 
pany had to pay the damage, then sued the 
electric company for indemnity and it was held 
that the electric company was liable. See 
also the same principle applied in Scott vs. 
Curtis, 195 N. Y. 424 and in Col. Motor 
Coach Co. vs. N. Y.C. Railroad, 228 N. Y.S. 
508 where it was held that a motor coach 
company .was entitled to indemnity from a 
railroad company for payments made settling 
for passengers’ deaths and injuries in a cross- 
ing action, against the contention that it was 
a joint tort feasor; Bush & Latta Painting Co. 
vs. Construction Co., 310 Mo. 419 in which 
it is held that where one party creates the 
condition which causes injury to another’s em- 
ployes (a defective scaffold) and such other 
does not join therein but is exposed to lia- 
bility and suffers damage on account of it, 
the rule that one of two joint tort feasors can- 
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not have indemnity does not apply if the par- 
ties are not in pari delicto. The party whose 
negligent acts were the cause of the loss to 
the other must indemnify the other for the 
loss he has sustained in compensating the in- 
jured employe. 

Philadelphia Co. vs. Central Traction Co., 
165 Pa. 465. A gas company was compelled to 
pay damages to the injured plaintiff on ac- 
count of the leak of gas from defective pipe, 
but was permitted to maintain an action for 
indemnity for its loss against the street rail- 
way company which, by an excavation negli- 
gently made, caused the break in its pipe. See 
also Wise Shoes vs. Blatt (Pa) 164 At. 89. 
So a turnpike company having been held to 
pay damages for injuries caused by an un- 
guarded excavation in its road is entitled to 
indemnity from the person who wrongfully 
made the excavation: Westfied Gas & M. 
Co. vs. Gravel Road Co., 13 Ind. App. 481. 
In Middleborough Home Telephone Co. vs. 
L. & N. Railroad Co., 214 Ky. 822 the rail- 
road company was held not in pari delicto 
with the telephone company whose sagging 
cable resulted in injury to an employe for 
which the railroad company was obliged to 
pay damages, and that it could recover in- 
demnity from the telephone company. In 
Miller vs. N. Y. Oil Co., 243 Pac. 118 (Wyo.) 
a landlord paid a judgment recovered against 
him for a tenant’s death caused by asphyx- 
iation by fumes from a gas water heater and 
it was held he could recover from the de- 
fendant who negligently installed the heater. 

Pullman Co. vs. Hoyle, 52 Tex. Civ. App. 
534; Boston & M. vs. Sayert, 70 N. H. 299; 
M. K. & T. R. Co. vs. Maxwell, 130 S. W. 
722: In these cases it was held that the 
railroad company could recover indemnity 
from the sleeping car company where it had 
been compelled to pay damages to a passenger 
in a sleeping car by reason of the negligence 
of the sleeping car company’s servant who 
caused the passenger to alight at the wrong 
station. 

In the State of Texas, the practice permits 
a defendant who has been sued by the injured 
plaintiff to bring into that original case by 
proper pleadings another defendant which the 
original defendant claims is the real wrong 
doer so that the jury may determine in the 
one suit the ultimate liability between the 
defendants, and in the case of City of Antonio 
vs. Tolerico, 98 Tex. 151; 81 S. W. 518 the 
city was sued by one who had received in- 
juries caused by the defective condition of a 
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sidewalk. The city then interpleaded the 
abutting property owner as the real wrong 
doer, but upon general demurrer the property 
owner was dismissed from the case and judg- 
ment rendered against the city, but it was held 
in the reviewing court that the city had a 
right of indemnity against the abutting prop- 
erty owner for indemnity. 

The Ohio case dealing with this particular 
subject matter is Northern Ohio Railway Co. 
vs. Akron Canal, Etc. Co., 7 C. C. (N. S.) 69 
affirmed by the Supreme Court without re- 
port in 75 O. S. 620. The syllabus of the 
case is as follows: 


“The rule that where two or more con- 
tribute by their wrongdoing to the injury 
of another, such injured person may recover 
from all of them in a joint action; or he 
may pursue one of them and recover from 
him, in which case the one thus compelled 
to respond is entitled to neither indemnity 
nor contribution from those who with him 
caused the injury, does not apply where the 
wrong doer who was compelled to respond 
for the injury was not as between the wrong- 
doers themselves, a wrongdoer at all; and 
recovery by the injured party from such a 


party is not a bar to an action by him 
against the other parties to the wrong.” 


In that case the canal company was sued 
by the B. & O. Railway Company for dam- 
ages caused to its tracks by reason of the canal 
company’s millrace or canal having been per- 
mitted to overflow over the tracks of the rail- 
road company, and a judgment was recovered 
and paid by the canal company. It then 
sued the railway company which was engaged 
in building a bridge across the canal and had 
constructed a cofferdam in such a way as to 
narrow the channel of the canal to such an 
extent that it retarded the flow of water and 
caused the same to overflow and do the dam- 
age for which the canal company was held 
liable. 


The foregoing are but a few of the vast 
number of cases that may be found in the re- 
ports in which persons held liable and com- 
pelled to respond in damages for injuries in- 
flicted on a third person have been permit- 
ted to recover from the other who was the 
active and actual and primary wrong doer 
whose wrongful acts involved the original de- 
fendant in liability. The courts do not in all 
of these cases define the principle in the same 
language. Some say one is the active and the 
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other the passive wrong doer; others say one 
is the primary, the other the secondary; and 
still others say that one is the actual wrong 
doer, the other is merely constructively or 
technically a wrong doer. The use of the 
term “actual wrong doer” as to the one and 
“constructive wrong doer” as to the other may 
be more descriptive and less confusing, as we 
notice in the brief filed by opposing counsel 
in the United States Circuit Court of Appeals 
in the case, the facts of which were given in 
the earlier part of this address, he states in 
his argument as to what constitutes active 
negligence on the part of one defendant and 
passive negligence on the part of the other 
defendant that the plaintiff is not entitled to 
indemnity because the negligence on the part 
of the assured was active, since his automobile 
was moving, whereas the negligence on the 
part of the other defendant was passive, since 
the tool house in front of the “Stop” sign was 
standing still. 

But whatever the name by which it is call- 
ed, they are all applying the same thought 
and the same legal principle that one who 
without fault on his own part as respects the 
other wrong doer is by that other’s act and 
conduct put in a position of liability to some 
third person who was injured and who is 
compelled to pay damages to such person, has 
a right of recovery against him whose wrong- 
doing created the situation which led him into 
liability, and where he was not a party to nor 
a participant in the wrongful act. 

It will be seen from the foregoing discus- 
sion that if your insurance company covers 
the losing defendant and if you are in a state 
where issues may not be joined in the injured 
plaintiff’s action as between two or more de- 
fendants to determine the ultimate liability, 
you may advise your insurance company to 
maintain an action against the winning de- 
fendant notwithstanding the verdict of the 
jury, and that in such action for indemnity 
you should not be defeated upon the ground of 
res judicata, and as to the defense against 
your suit for indemnity of your assured being 
a joint tort feasor, the question turns entirely 
upon the fact as to whether your assured was 
constructively liable and made so by the act- 
ual wrong doer whose conduct has led your 
assured into a position of liability. 

If, on the other hand, you represent the in- 
surance company which covers the defendant 
against whom the action for indemnity is 
brought, you can successfully defend upon the 
ground of res judicata only if you are ina 
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state in which there may be properly litigated 
in the injured plaintiff’s original action the 
question of the ultimate responsibility as be- 
tween two or more defendants, and you may 
successfully defend upon the ground of non- 
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indemnity among joint tort feasors whenever 
the facts in your case make the defendants 
actual joint tort feasors, having in mind the 
distinction between an actual and a construc- 
tive wrong doer. 


The Rule In Jump’s Case 


By Tuomas L. JOHNSON 
Asheville, North Carolina 


“When testimony is in conflict with in- 
disputable physical facts, the facts demons- 
trate that the testimony is either intention- 
ally or unintentionally untrue, and leaves 
no real question of conflict of evidence for 
the jury, concerning which reasonable minds 
can reasonably differ.” 


HE factual background of the case that 

constitutes the topic of this discussion is to 
be found in the mountains of East Tennessee. 
£. M. Jump, employed by the Tennessee Cop- 
per Company, as a fuse lighter, lost the sight 
of both eyes and was otherwise terribly in- 
jured in a premature dynamite explosion. 
After months of hospitalization and medical 
treatment, Mr. Jump employed counsel for 
the purpose of asserting his legal rights, if 
any he had. It was found that he had no right 
of action against his employer, for the reason 
that he was concluded by the provisions of 
the Workmens Compensation Law of the 
State of Tennessee. An action was then in- 
stituted in Hartford, Connecticut, against 
Ensign-Bickford Company, of Simmsburg, 
Connecticut, the manufacturer of the fuse, as 
a negligent third party. It was alleged in the 
complaint that the manufacturer was guilty 
of negligence, mainly in two respects: 

1. In that it negligently manufactured a 
defective fuse; that is, a “quick fuse;” 

2. That it negligently failed to discover 
the defective fuse by a proper inspection be- 
fore sale and delivery to the plaintiff's em- 
ployer. 

To establish his case the plaintiff invoked 
the familiar doctrine of res ipsa loquitur; but 
because of the shifting meaning of the phrase, 
as indicated by the numerous artificial rules 
propounded by many courts in attempting to 
apply the doctrine, the plaintiff sought to 
avoid the danger involved in relying wholly 
upon the maxim by treating the same merely 


as a branch of the law of circumstantial evi- 
dence. 


The plaintiff’s evidence showed that after 
a hole had been drilled in the copper block 
by other employees, the charge of dynamite 
was carefully inserted and that it was tamped 
with fines, so that no flame or spark could 
reach the charge and ignite the detonator; 
that the end of the fuse to be lighted dropped 
downward from the side of the copper block; 
that there was no other flame or spark in the 
vicinity; that a thirty inch fuse was so timed 
that it would burn from end to end in ap- 
proximately seventy-two seconds, but that on 
this occasion the explosion occurred within 
less than three seconds after plaintiff with his 
miner’s lamp lighted the fuse; that the rock 
was shattered into a multitude of fragments; 
plaintiff's eyes were blown out. Thus plain- 
tiff submitted his case as one where on the 
proven facts, as a matter of logic and reason- 
ing, the only inference permissible was that 
the flame proceeded instantly through the 
fuse, due to negligent manufacture and in- 
spection by the defendant. 

A motion for judgment of non-suit at the 
close of plaintiff’s testimony was denied. The 
defendant thereupon offered a large number 
of witnesses who described in detail the en- 
tire process of manufacture and a careful in- 
spection at each step by its employees; that 
the several machines through which the fuse 
passed in the various stages of manufacture 
were so constructed that a defect of the char- 
acter contended by the plaintiff would auto- 
matically stop the machine and the factory 
Superintendent and numerous foremen testi- 
fied that it was not possible to produce in 
defendant’s factory what the plaintiff’s wit- 
nesses had termed a “running” or “quick” 
fuse. At the conclusion of the trial, the jury 
returned a verdict for the plaintiff and assessed 
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damages at $35,000.00. The defendant, in ac- 
cordance with the practice in the State of 
Connecticut, filed a motion to set the verdict 
aside as a matter of law and, after a review 
of the evidence and the law, the motion was 
ultimately granted and the case then appealed 
to the Supreme Court of Errors of the State 
of Connecticut, where, a year later, the judg- 
ment of the trial Court was affirmed. 


See Jump v. Ensign-Bickford, 117 Conn. 
Rep., page 110; 167 Atlantic, page 90. 


The evidence of the defendant as to its 
process of manufacturing the fuse was uncon- 
tradicted, except in so far as inferences permis- 
sible from the plaintiff's circumstantial evi- 
dence would afford a contradiction. The mo- 
tion to set aside the verdict as a matter of 
law was based upon the contention that the 
defendant’s evidence established “an _indis- 
putable physcial fact” which did not permit 
a reasonable conclusion of negligence on the 
defendant’s part. The Supreme Court of 
Errors agreed with this view and based its 
decision thereon. It summarized the doctrine 
in the following language: 


“When testimony is thus in conflict with 
indisputable physical facts, the facts demon- 
strate that the testimony is either intention- 
ally or unintentionally untrue, and leave 
no real question of conflict of evidence for 
the jury, concerning which reasonable minds 
can reasonably differ.” 


It is this summarized doctrine which I 
have been pleased to call “The Rule in Jump’s 
Case,” that I wish to discuss. 

It is not possible, of course, within the 
time limit fixed for this address, to discuss at 
length the fields of litigation in which “The 
Rule in Jump’s Case” may properly be in- 
voked. I crave your indulgence, however, as 
I point briefly to a few cases which will serve 
to illustrate. 

In Minor v. Merrimon, 159 Atlantic, 658, 
the plaintiff sued to recover damages on ac- 
count of the alleged negligence of the defend- 
ant’s milk deliveryman. He alleged and of- 
fered testimony of witnesses to the effect that 
the deliveryman while approaching from an 
opposite direction in a dairy truck crossed over 
to plaintiff’s side of the street and in his line 
of travel, precipitating the collision and se- 
riously injuring the plaintiff. On behalf of 


defendant it was shown by the police who in- 
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vestigated and by other undisputed evidence 
that, after the collision, the two automobiles 
were locked together on a dirt shoulder be- 
tween the street and sidewalk, and that for 
a considerable distance back of the truck its 
track was plainly visible on the dirt shoulder. 
The jury accepted plaintiff's version and 
awarded substantial damages against defend- 
ant. The Appellate Court set aside the ver- 
dict on the ground that the uncontradicted 
physical facts showed the impossibility of 
plaintiff’s version of the accident and that 
said witnesses either testified falsely or were 
mistaken as to the facts. 

In Budag v. Connecticut Company, 143 
Atlantic, 527, the plaintiff sued to recover 
damages on account of injuries sustained when 
he was struck by a trolley car. He and his 
witnesses testified that an automobile was 
parked parallel with the trolley track and 
within three feet thereof; that the plaintiff 
crossed from the opposite side of the street 
and around the rear of the automobile to enter 
on the side next the trolley track. Recogniz- 
ing his duty to stop, look, and listen before 
stepping on the track, plaintiff testified that 
he did look carefully and saw no approaching 
trolley, but upon stepping on the track was 
struck. For the defendant it was shown that 
at the time plaintiff passed around the rear 
of the automobile, the trolley car was stop- 
ped at a station seventy-five feet away and 
that the track was perfectly straight and 
the view unobstructed; that after receiv- 
ing and discharging passengers, the trolley 
car proceeded as usual and that plaintiff 
was injured by stepping on the track in 
front of the car. The jury answered the 
issues in favor of the plaintiff but the Ap- 
pellate Court set the verdict aside, holding 
that the indisputable physical facts indicated 
that the plaintiff could have seen the trolley 
car if he had looked and that the jury would 
not be permitted to accept the plaintiff’s evi- 
dence when the physical facts showed it 
could not reasonably be true. 

It seems to me that the doctrine is peculiarly 
applicable in suits involving alleged negli- 
gence in bottling Coca Cola and other bever- 
ages. Very few, if any, verdicts for the plain- 
tiff in this field of litigation are ever justified. 
Based on my experience as attorney and from 
observation on the bench, it is my conclusion 
that they are all conceived in sin and brought 
forth in iniquity. The Coca Cola is bought, 
carried home and opened and the mouse or 
other foreign substance is planted. The con- 
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tent is then exhibited to others who are either 
credulous and unsuspecting or else they are 
particeps criminis to plaintiff's fraud. In 
those jurisdictions where it is held that the 
doctrine of res ipsa loquitur applies, it is usual- 
ly impossible to successfully defend. In most 
jurisdictions, however, res ipsa loquitur is 
now held not to apply and in order to estab- 
lish a prima facie case, the plaintiff is re- 
quired, in addition to showing the presence 
of the foreign substance, to go further and 
offer evidence that like products manufactur- 
ed under substantially similar conditions and 
sold by the same manufacturer at about the 
same time, were also found to contain foreign 
or deleterious substances. 


Manufacturers of bottled goods were much 
gratified by a decision of the Supreme Court 
of North Carolina in the recent case of 
Blackwell v. Coca Cola Bottling Company, 
208 N. C., page 751. The plaintiff alleged 
that a bug was found in a Coca Cola bottle 
manufactured and sold by the defendant. 
‘The evidence showed that the bottle was cap- 
ped when sold by the local merchant and 
there was no evidence that it had been tamp- 
ered with between the date of manufacture 
and the date purchased by the plaintiff. The 
plaintiff claimed, however, that he drank 
some of the Coca Cola, became nauseated, 
lost weight, and was permanently injured. In 
the Superior Court the issue of negligence was 
answered in favor of the plaintiff and sub- 
stantial damages awarded. On appeal to the 
Supreme Court the judgment was reversed. 
In handing down the opinion, the Court said: 


“The defendant offered evidence, which 
was uncontradicted, tending to show the 
exercise of the highest degree of care in 
cleansing bottles, bottling and capping 
them, inspection and supervision and that 
the plant was equipped with every appli- 
ance, safety device and approved method 
that inventive genius could devise. 

“There was no evidence that any foreign 
substance of any kind had ever been found 
in any Coca Cola bottled and sold by the 
defendant at any other time during its busi- 
ness existence.” 


Notwithstanding the uncontradicted evi- 
dence on behalf of the defendant showing the 
highest degree of care and a total absence of 
negligence, the same plaintiff brought a new 
action, found witnesses willing to swear to 
the corroborative circumstances, the absence 
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of which in the first case was pointed out by 
the Court, recoveréd a verdict of $2,500.00 
and the judgment on this verdict within the 
present year has been affirmed. 


Blackwell v. Bottling Co., 211 N. C., 
729. 


It is apparent that no real conflict of evi- 
dence, concerning which reasonable minds can 
reasonably differ, was presented and that the 
verdict of the jury was necessarily based sole- 
ly on speculation, surmise and prejudice. It 
would seem that unless and until the Con- 
necticut rule is adopted, there is no way of 
escape left open for a careful and prudent 
manufacturer, bottler or packer. 

Another class of cases to which the rule 
may be applied are those involving total and 
permanent disability. The attempt to suc- 
cessfully defend such suits has been the bane 
of many an insurance lawyer in recent years. 
This litigation has fallen mainly into two 
classes: 

1. Cases where the claimant, after con- 
tracting a fatal and incurable disease, pur- 
chases a life insurance policy with provisions 
for total and permanent disability, and then 
waits until the contestable period has expired 
and sues to recover the benefits. 

2. Where the claimant fails in business 
or loses his job and when thus overtaken by 
misfortune attempts to convert some slight 
physical infirmity into total and permanent 
disability. 

There are numerous cases falling in the 
first category in which the judgments of the 
Court are exceedingly shocking to one’s sense 
of justice and right. These cases, however, 
do not fall within the purview of this discus- 
sion. I have in mind, however, a typical 
case that falls within the second class. A 
successful business man suffered a financial 
collapse. He lived in another state. Hav- 
ing a large amount of insurance, with the usual 
total and permanent disability provisions, he 
filed a claim alleging an impairment of eye- 
sight. Upon a full investigation, the com- 
pany denied liability and the plaintiff in- 
stituted a suit. On the trial he corroborated 
his own testimony by three physicians who 
expressed the opinion that he was totally and 
permanently disabled. The defendant was 
able to show that the plaintiff habitually op- 
erated an automobile upon the public high- 
ways and in the congested areas of the city; 
that he was able at the time of the trial to 
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write a neat and legible letter; that he played 
bridge and golf, traversed congested urban 
areas by day and night alone and unassisted 
and, in short, that he was able to engage in all 
the activities of an average business man. 
No infirmity of body or mind was claimed, 
except the impairment of eyesight. The trial 
Court held that the question of whether the 
plaintiff was totally and permanently dis- 
abled, within the meaning of the policy con- 
tract, was one for the jury. The jury answer- 
ed the issues in favor of the plaintiff. 

It is needless to say that the insurance con- 
tract which the plaintiff purchased never con- 
templated any such liability. The evidence 
on behalf of the defendant, including the 
plaintiff's own evidence on cross-examina- 
tion, constituted indisputable physical facts 
in direct conflict with the plaintiff’s conten- 
tion and an application of the rule in Jump’s 
case would have imposed on the trial Court 
the duty to direct a verdict for the defendant. 
It is fair to say that for reasons not necessary 
to discuss, the case never reached the Court 
of last resort. Therefore, no opportunity 
was afforded to invoke the judgment of the 
Court of last resort on the question of law 
involved. 

In a fairly recent case, the Supreme Court 
of North Carolina has, to a large extent, ap- 
plied the principle in denying a recovery on 
a total and permanent disability claim, involv- 
ing somewhat similar facts to those just re- 
cited. The case is Thigpen v. The Jefferson 
Standard Life Insurance Company, reported 
in 204 N. C., page 551. After assured’s 
death, his widow and administratrix brought 
suit alleging that her intestate over a long 
period of time was totally and permanently 
disabled. The plaintiff produced an abund- 
ance of testimony in support of her claim, in- 
cluding several medical experts, all of whom 
expressed the opinion that the plaintiff was 
totally and permanently disabled within the 
meaning of the policy contract. On behalf 
of the defendant it was established as a fact 
that during the period in which disability 
benefits were claimed, the plaintiff was paid 
a stated salary of $40.00 per month for pub- 
lic services rendered to the county. At the 
conclusion of the plaintiff’s evidence, a motion 
for judgment of non-suit was denied, but at 
the close of all the evidence, the trial court 
granted the motion and the plaintiff appealed 
to the Supreme Court, insisting that under 
a long line of decisions plaintiff was entitled 
to have her evidence submitted to a jury. In 
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affirming the judgment of the lower Court, 
denying a recovery, the Supreme Court said, 
in part: 


“Tt is true that physicians and many 
other prominent citizens of the community 
testified that the insured was neither 
physically nor mentally capable of dis- 
charging such duties. Nevertheless, it is 
beyond question that the services of the 
court crier were satisfactory to the public 
authorities, because they actually paid him 
his monthly stipend of forty dollars. The 
law is designed to be a practical science and 
it would seem manifest that a plain, every- 
day fact, uncontroverted and established, 
ought not to be overthrown by the vagaries 
of opinions or by scientific speculation.” 


Although the language employed by the 
Court in reaching its conclusion is somewhat 
different from that used by the Supreme 
Court of Errors of Connecticut, the principle 
upon which the decision rests is substantially 
the same. The Court lacked only a step of 
reaching the high ground on which rests the 
decision in the Jump case. 


While entertaining strong views on the sub- 
ject, I have no disposition at this time to dis- 
cuss the abolition of the jury system. Be- 
cause of its antiquity, as well as the great care 
exercised by our forefathers in its preserva- 
tion, trial by jury has always been recognized 
as an infallible mode of ascertaining truth. 
Its origin is lost in uncertainty. Some en- 
thusiasts have asserted that it came down from 
the twelve Hebraic judges. It was probably 
introduced into England from Normandy by 
the Frankish kings in the eleventh century. 
The early colonists who came to America 
brought the institution with them, determined 
to preserve it at all hazards. They regarded 
it as the most precious part of their inherit- 
ance, and when the nation was formed provis- 
ion for “the ancient mode of trial by jury” 
was included in the first ten amendments to 
the Federal Constitution. Similar provisions 
are to be found in the constitutions of all the 
States. 


But whatever may be said about the high 
esteem in which the jury system was formerly 
held, I believe you will agree that its ancient 
halo has in large measure departed and we no 
longer hold it in reverence as in former times. 
I venture to. suggest two reasons for this 
change: 
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1. We have mutilated the system in most 
of the state courts by enacting statutes pro- 
hibiting the trial Judge from expressing an 
opinion upon whether any fact is sufficiently 
proved, and the effect has largely been to 
convert the Judge into a mere moderator at 
the trial. 

2. Such a line of cleavage in recent years 
has been marked between so-called capital 
and labor, that it is difficult to draw a jury 
in an average city which will be motivated 

lely by a desire to ascertain the truth. 

here are millions of people in this country 
today who believe that food and clothing and 
every species of property ought to be divided 
equally among all, without reference to the con- 
tribution that individuals make to the common 
weal. It is exceedingly difficult, therefore, 
particularly in cities, to obtain a jury with- 

it getting on the panel many with the atti- 
tude of mind exhibited by a juror who was 
heing examined in the famous Theodore 
Roosevelt libel suit. He was asked whether 
he would give Colonel Roosevelt a fair hear- 
ing and decide the case according to the law 
and the evidence “regardless of politics.” He 
answered that he would decide the case “re- 
cardless of politics and regardless of the law 
and the evidence.” 


I recall an incident that occurred during 
the time I was presiding over the courts of 
North Carolina. The plaintiff had sued a 
railroad company for the alleged wrongful 
death of his intestate who had driven his 
buggy on to a railroad track in front of a 
passing train without “stopping, looking and 
listening.” 

It seemed clear that the evidence of con- 
tributory negligence on the part of the plain- 
tiff was sufficient to justify a directed verdict 
for the defendant but, believing that the jury, 
under the charge of the Court, would promptly 
return a verdict for the defendant, the usual 
three issues of negligence, contributory negli- 
gence and damages were submitted to the jury. 
After waiting several hours, the Sheriff was 
directed to bring the jury in. The Court in- 
quired as to what progress the jury had made 
and if any further assistance could be rend- 
ered by the Court, and was informed by the 
foreman that the jury had answered the third 
issue fixing the damages, but was still debat- 
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ing the issues of negligence and contributory 
negligence. 

Such an incident reminds one of Shake- 
speare’s lines in A Winter’s Tale: 


“Tf I shall be condemned 

Upon surmises; all proofs sleeping else, 
But what your prejudices awoke, I tell you, 
’Tis rigor, and not law.” 

“The Rule in Jump’s Case,” as formulated 
by the Court of last resort of the State of 
Connecticut, is sound in principle and feasible 
in practice and it seems to me must of neces- 
sity commend itself as susceptible of appli- 
cation in a large and growing field of litiga- 
tion. Moreover, an application of the rule 
will do much to stem the tide of just criticism 
lately leveled at our courts to the effect that 
in their decisions there is nothing certain but 
“uncertainty;” that in many, if not a ma- 
jority, of these courts one may not with as- 
surance rest his cause upon established and 
uncontrovertible facts; that upon the vaga- 
ries of opinion or scientific speculation and 
upon evidence of no probative value, juries 
are often allowed, according to their whims 
or prejudices, to predicate verdicts unjust, 
oppressive and sometimes shocking. 

Individuals of substance and corporations, 
large, small and nondescript, are usually the 
victims of such unjust verdicts. If the jury 
system is to continue as a respected and rev- 
ered part of our system of jurisprudence, a 
way must be found to prevent a continuation 
of such miscarriages of justice. 

As was recently said by the senior Senator 
from North Carolina (Mr. Bailey), in his 
great address in opposition to the President’s 
court reorganization bill, “The very life blood 
of the Republic is the justice that flows 
through its processes and by means of its 
courts, out into the relationship and the life 
of those who dwell in its aegis.” 


On the face of the new Department of 
Justice building in Washington is this inscrip- 
tion, “The place of justice is a hallowed 
place.” The place of justice is indeed a holy 
place, but the channels through which its 
processes flow out to the citizens will remain 
holy and unpolluted only so long as those who 
sit in judgment have the courage to rise to 
the heights upon which justice dwells, so that 
all its processes, like the gentle dew from 
Heaven, fall alike upon Jew and Gentile, 
Catholic and Protestant, rich and poor, in- 
dividual and corporation. 
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The Proposed Revision of New York State 
Insurance Law 


By LEonarD M. GARDNER 
Counsel of New York State Insurance Department 
New York, N.Y. 


N Albany the printers are now printing a 

tentative draft of a proposed revision of 
the insurance law of the Empire State. When 
I accepted your kind invitation to speak, I 
expected that this draft would have been 
printed and distributed by this time. How- 
ever, drafting a complete revision of a law, 
with all the provisions covering insurance 
companies doing business in New York State, 
is no easy task and proved to be one requir- 
ing more time than was anticipated. 

The credit for initiating this revision goes 
to Louis H. Pink, Superintendent of Insurance 
of the State of New York, and members of his 
staff. Ido not believe that his desire to have 
a revision came from the feeling that we do 
not have a good insurance law in New York. 
We New Yorkers, especially many of us who 
were born in Tennessee, and other states, but 
who have become loyal residents and occas- 
ionally public servants of New York State, 
feel proud of the present law. I tried cases 
in all the courts of New York City for seven 
years under the present law and found the 
law usually satisfactory. However, the rea- 
son that the revision is contemplated is that 
we want a better and more concise law. 

In the present law there are some oddities 
as well as ambiguities. Section one hundred 
and seventy-four consists of a single para- 
graph of one thousand, seven hundred and 
fifty words, separated by twelve periods, 
ninety-five commas and one colon. Now 
please don’t ask me if I counted the words! 
I did not, but make the statement on informa- 
tion and belief and the source of my informa- 
tion is Howard C. Spencer, formerly Coun- 
sel to the New York Insurance Department. 

In the present arrangement, we find Section 
fifty-five provides limitation on the amount 
of life insurance that may be issued on chil- 
dren while Sections fifty-five a, b and c grant 
exemption from claims of creditors on life in- 
surance policies. There appears to be no 
connection between the section and sub-sec- 
tions. 

In New York, we feel a duty, not only to 


the policyholders and companies of that state 
but to the policyholders and companies of all 
the states, to keep our insurance law up-to- 
date. A few years ago, I was talking to a 
classmate who stated he had been drafting an 
insurance code for one of our states and he 
admitted that he just took the New York law 
and followed it—copying, in my opinion, the 
bad as well as the good. 

With the feeling that we should keep our 
law up-to-date, simple and understandable, 
Mr. Pink appointed a Committee to begin 
drafting the proposed revision two years ago 
and the printer now has the tentative draft. 
Mr. Pink invited Professor Edwin W. Pat- 
terson, professor of law at Columbia Univers- 
ity and author of the standard work on in- 
surance supervision in the United States, and 
one of the outstanding national authorities 
on insurance law, to act as Chairman of a 
Committee on Revision of the Law. The 
other members of this committee were the 
Deputy Superintendents of Insurance and the 
Department Counsel. Professor Patterson 
and his committee have labored long and hard 
and much of the credit for the text of the pro- 
posed law should be given to Professor Pat- 
terson. 


Philosophy of the Proposed Revision 


In the preparation of any law, there must 
always be an underlying philosophy. Insur- 
ance Law should be, in my opinion, always 
considered a part of our general law of con- 
tracts. There are special features which re- 
quire special treatment but fundamentally 
the laws regulating contracts should apply to 
insurance and special privileges extended only 
under exceptional grounds. 

A special feature of insurance law is that 
the state has a most important function to 
perform, that is to protect the policyholders 
and above everything else to see that insur- 
ance is “SAFE”. It should be as inexpensive 
as it safely can be but of more importance 1s 
the necessity of regulation so that insurance 
companies can pay in full the amount of their 
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liability promptly. The law provides for sup- 
ervision and regulation by the state of com- 
panies doing an insurance business. This 
supervision and regulation must be very care- 
fully planned so that the public is protected 
and still the companies given power to use 
their discretion in many matters of admin- 
istration without being hampered by too many 
rules and regulations. 


Review of Administrative Decisions 


One of the fundamental questions consid- 
ered in the proposed revision is the suggestion 
that almost all administrative decisions of 
the Insurance Department be reviewed by 
what was formerly Orders of Certiorari. 
While the revision was in process of prepara- 
tion, the Legislature amended our Civil Pract- 
ice Act to abolish Orders of Certiorari effec- 
tive September first of this year, and such pro- 
ceedings thereafter will be called, “A Proceed- 
ing Against A Body Or Officer”. Today, 
with more and more boards and commissions 
being established, it is most important that 
the law provide a method for the review of 
administrative action. A superintendent of in- 
surance may make a mistake of judgment and, 
it is conceivable, be influenced by improper 
consideration. It is felt that the right of re- 
view should be definitely given in our law and 
so such a provision is found in the proposed 
revised law. A very valuable right can be 
either granted or denied by an administrative 
decision and if a person or company believes 
that the administrative action is not correct, 
the right of judicial review should be and is 
in many cases specifically granted in the pro- 
posed law. 

In my opinion, the review of administrative 
decision in all fields will become very im- 
portant. As lawyers, we should see that all 
laws giving administrative bodies delegated 
power should provide for judicial review. In 
spite of all criticisms, our courts still stand 
as final arbitrators of disputes. While they 
may be slow at times and not always satisfac- 
tory to all parties, especially the losers in liti- 
gation, they still represent the best system we 
have devised of settling disputes. 


Exemptions of Proceeds of Policies of Life 
Insurance from Execution and Payment 
of Debts of Insured 


In drafting the proposed revision, some of 
the most difficult sections were the ones going 
into the question of exemptions from execu- 
tion and payment of debts of insured of the 
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proceeds of life insurance policies. This ques- 
tion is now covered by Sections fifty-five a, 
band c. At the present time, if a man had 
eighty thousand dollars in cash and put the 
money in a saving bank and died, his cred- 
itors would be paid and then his family would 
get the balance, if any. Due to Section fifty- 
five a, he could take the eighty thousand dol- 
lars and invest it in insurance and if he died, 
unless creditors could prove fraud, his family 
would obtain all of his insurance. Creditors 
have wives and children also. Today, under 
Section fifty-five b, a man can obtain one 
thousand dollars per month total and per- 
manent disability benefits, if disabled, and 
ride around in his limousine and laugh at his 
creditors, without applying one cent on his 
just debts. 

One of the purposes of law is to aid a just 
creditor in obtaining payment of his just 
debts. There would be the same justice in 
permitting all money deposited in savings 
banks to be exempt from payment of debts 
on the death of a depositor as there is for the 
exemption of proceeds of life insurance 
policies. The ideal solution, it appears to 
me, would be to permit the exemption of say 
ten thousand dollars or twenty thousand dol- 
lars to an insured’s family and then the bal- 
ance to creditors of the insured. Much work 
and consideration was given to the wisdom of 
exempting death benefits in accordance with 
the present Section fifty-fivea. The practical 
difficulty caused by the fact that a policy- 
holder might have policies in various com- 
panies who make payments immediately upon 
death without any possibility of knowing the 
total amount of insurance carried, would 
seem to make any proposed limitation of ex- 
emption of death benefits impracticable. The 
state has an interest in permitting a husband 
to leave his wife and family some money that 
cannot be reached by creditors. Under no 
circumstances was it desired to make any 
provisions that would delay prompt payment 
on claims by the companies. 

In the speaker’s opinion, there is and has 
been a cancerous growth in our law for the 
past few years of an attempt to assist debtors 
evade their debts and make it impossible for 
just claims to be collected. Life insurance 
should not be permitted to become a vehicle 
for crooks endeavoring to evade payment of 
their just debts. It is believed nobody will 
question the fact that it is contrary to public 
policy to permit an insured, receiving a large 
income from permanent and total disability, 
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to live luxuriously without paying his just 
debts. 


The Insurance Contract 


There has been a growing feeling in this 
country that all insurance contracts are too 
long and should be simplified. Life insur- 
ance officials all agree that the policies is- 
sued by casualty companies on their auto- 
mobiles are too long and cannot be under- 
stood. Casualty company officials contend 
they cannot understand their life insurance 
policies. The average citizen takes one look 
at either form of policy and throws up his 
hands and trusts to luck and the reputation 
of insurance companies that he is protected. 
In my opinion, no one thing would increase 
the confidence of the public in insurance more 
than a determined effort on the part of all 
kinds of insurance companies to shorten and 
simplify the forms of policies offered to the 
public. Also, the prejudices, lurking in the 


mind of every juror in an insurance case, who 
has been sworn to be guided solely by the 
evidence, that policies are craftily drawn with 
hidden “jokers” to take advantage of policy- 
holders, would be removed. 

One complete article in the revision is de- 


voted to “The Insurance Contract”. This 
article brings together all the scattered sections 
prescribing forms of polices. The principle 
underlying present Section fifty-eight, apply- 
ing only to life insurance, that the insured 
should be given a copy of all the contractual 
provisions which may defeat or diminish his 
rights, is a sound principle for the protection 
of the insuring public, and it is believed 
should be extended to all types of insurance 
contracts except surety contracts and surety 
bonds and group insurance or group annuity 
bonds. 

The requirement of notice of the fact that 
premium is due, now required in almost all 
forms of life insurance, was considered and 
it is believed such requirement should be ex- 
tended to non-cancellable permanent and total 
disability insurance policies. Also total and 
permanent disability is defined in the pro- 
posed law. 

The proposed draft considers the question 
of standard provisions for group annuity con- 
tracts and group accident and health insur- 
ance. There was considered proposed changes 
in the industrial form of policy. It is hoped 
the enactment of the proposed law will make 
some improvement in this field that has 
been greatly criticized in the past. 
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Casualty and Surety Companies 


Consideration is given to the question of 
increasing the capital requirements for casualty 
insurance and surety companies. It is thought 
that these increases can be made by subdivid- 
ing the insuring powers with regard to the 
amount of capital deemed requisite for the 
particular power. Consideration has been 
given to the experience of the recent depres- 
sion and to the records of the Liquidation 
Bureau of our Insurance Department. The 
revision does not contemplate any substan- 
tial modification in the allocation of insur- 
ing powers as between life, fire and marine, 
and casualty insurance companies. 


Assets, Investments and Deposits 


More and more important has become the 
question of the wise and safe investment of the 
money paid to insurance companies. This 
invested money must provide for reserves for 
future claims of policyholders. The power 
to invest such large sums places upon insur- 
ance companies a grave responsibility to the 
public. It is believed the types of eligible 
investments should not be substantially mod- 
ified, but some additional safeguards and 
limitations should be provided. Some agita- 
tion has been evident in this country to leg- 
alize common stocks for life insurance in- 
vestment. The Insurance Department of the 
State of New York does not believe that 
common stocks are a proper investment for 
life insurance or other policyholders’ trust 
funds. While the laws of New York are 
stricter with regard to the investments of in- 
surance companies than most states, they have 
proven wise, and the proposed revision does 
not in principle change this policy. 


Mortgage Program 


The proposed revision contains a compre- 
hensive mortgage and title company program. 
This field may not interest some of the mem- 
bers of this Association not residents of the 
State of New York, but it is one of the most 
pressing problems in our state and also a 
problem that might well be considered in 
every state as a problem closely related to the 
Federal Housing Administration’s program of 
home loans. The proposed revision gives the 
draft of a proposed mortgage debenture bill 
to take the place of the certificated issues of 
mortgages. It has a mortgage indemnity bill 
to take the place of the whole mortgages. A 
revised title bill is proposed to place title in- 
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surance on a basis which is believed to be 
fundamentally sound. 


In Conclusion 


I have endeavored to discuss some of the 
most important questions which might be 
controversial in the proposed revision. More 
detail cannot be given as it is the policy of 
the Department not to disclose the specific 
changes until the draft is published and dis- 
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tributed, which will be about October first. 
The Legislature of the State of New York 
has appointed a committee to hold hearings 
on the proposed revision and it is expected 
that these hearings will commence in October. 
All members of this Association who are in- 
terested are invited to submit suggestions and 
criticisms. The advice and help of all who 
are interested in insurance is requested in aid- 
ing to perfect the tentative draft. 


Forwarding the Cause of Traffic Safety* 


By Sripney J. WILLIAMs, 
National Safety Council, 


Chicago, 


7 \LAIM agents are reputedly hard boiled. 
NU Yet it was a claim agent, Robert J. 
Young of the Illinois Steel Company, who is 
commonly regarded as the father of industrial 
safety in America. Back in 1906 Mr. Young, 
heartsick at the steady stream of death and 
injury reports passing over his desk, had a 
revolutionary idea: If someone had “seen 
the accident coming” and had done the right 
thing the instant before it occurred, all this 
suffering and sorrow, and also the money loss 
to the company, could have been saved! 

The whole basis of accident prevention any- 
where—-in the steel mill, on the highway, in 
the home—is this changed attitude—this 
recognition that, with few exceptions, acci- 
dents, are not acts of God, they are not in- 
evitable, they have definite causes, and these 
causes can be removed. 

With this goes the modern conception 
which still prevails in this and other demo- 
cratic countries that, after all, the individual 
does amount to something; that his life, 
health and happiness are our concern. War 
is wasteful, unnecessary, and wrong. So is 
disease, and so are accidents. You all know 
that automobile accidents alone take more 
American lives than were lost, in an equal 
time, in the greatest war we ever fought. 

This basic philosophy of safety conflicts in 
no way with the philosophy of insurance. For 
the individual, accidents are still largely un- 
predictable. There is always the other fel- 
low. Therefore we need insurance. But ac- 
cidents in the aggregate are predictable, con- 
trollable, preventable. And their prevention 
brings a money saving to the insurance car- 
rier, to the employer, to the individual, and 


Illinois 


to society which in so many ways must pay 
the direct and indirect costs. 

Anyone who deals with insurance claims and 
damage suits has every excuse for becoming 
a cynical pessimist. You meet daily the most 
amazing instances of human dumbness and 
trickery. I marvel that you can retain either 
any confidence or any interest in your fellow 
man. Yet you do, or this subject would not 
be on your program. You recognize safety 
as both an ethical duty and a thorougly prac- 
tical business proposition. 

Let me answer two or three common ques- 
tions relating to traffic accidents, and then 
get down to a practical discussion of what 
insurance and the legal profession can do 
about it. 

We are asked daily why, with all the talk 
and activity on safety, highway accidents 
have still been increasing. One answer is 
that the volume of travel, the number of cars 
on the highway, has been growing even faster. 
If you drive 10,000 miles this year your 
chance of accident is less than it was for 10,- 
000 miles of driving in almost any previous 
year. This is an explanation, but by no 
means a complete answer. If our people are 
going to drive more miles per year, and if 
mileage brings more accidents, then surely 
we must do more to stop them. 

For the real answer we must go deeper than 
the national averages. If the aggregate ex- 
perience of all insurance companies in the 
United States last year was a profit or a loss 
of so many per cent, that wouldn’t mean a 


*A symposium consisting of three addresses under 
the direction of Ambrose B. Kelly and Oscar J. 
Brown. 
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thing about any one company. Some went 
bankrupt, others made so much money that 
their attorneys come to White Sulphur Springs. 

Likewise, while the United States last year 
hit a new high in motor vehicle deaths, six- 
teen of the 48 states and also the District of 
Columbia had actual decreases in deaths, not- 
withstanding the increases both in population 
and in travel. And here is the vital point: 
for the most part, the states on the honor roll 
are precisely those that have been doing the 
best safety job. The list includes such names 
as Connecticut, Iowa, Kansas, Maine, Mary- 
land, New Hampshire, New Jersey, New York, 
Virginia and Wisconsin. In every one of 
these there was an honest, continuous, ener- 
getic effort to put across all of the three E’s 
of safety. 

The year 1937 started badly; the open 
winter brought a big increase in the first three 
months, there was a smaller increase in April 
and May and a decrease in June. The six 
months’ increase was a little greater than the 
growth in travel. Yet even here, a dozen 
states have cut their deaths below 1936. 
Some of these are the very same that had 
shown reductions last year. 


Among the cities we find places like New 


York, Milwaukee, Providence, Rochester, 
Wichita, Lynn, Evanston and others that 
show, both last year and this, death rates only 
half or even less than half of the National 
average—due neither to natural advantages 
nor to good luck but to long continued, vigor- 
ous, comprehensive safety campaigns. 

You all know the marvelous reductions in 
numerous fleets, ranging up to 90%; the fine 
record of the license as compared with the 
non-license states; the improvement among 
children as compared with adults, due to safe- 
ty work in the schools. The answer is, then, 
that safety has succeeded wherever it has been 
steadily and honestly applied. We can stop 
accidents if we want to! 

What is the cause of these accidents? Is 
it liquor, or speed, or headlights, or antiquat- 
ed highways? What is the remedy—inspec- 
tion stations, or education, or strict enforce- 
ment? 

None of these is the cause; all of them and 
many more are among the contributing causes. 
There is no one remedy; there are many 
remedies, and it takes all of them to stop 
accidents and keep them stopped, as in Mil- 
waukee or Rhode Island or Rochester. One 
of our never-ending jobs is to convince new 
safety enthusiasts not to waste their energy 
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looking for a panacea; to forget the pot of 
gold at the end of the rainbow and start work- 
ing the pay dirt that lies at their feet. We 
know enough right now about accident causes 
and remedies to make a reduction of at least 
50% in any state or city. 

To make our efforts still more effective, 
we need to know still more. The National 
Safety Council has a high grade committee 
of public officials, engineers, and others study- 
ing the subject of speed in relation to acci- 
dents. State and city departments working 
on or with the committee already have started 
a dozen different investigations—not merely 
a collection of preconceived opinions, but 
fact-finding on the highway to see how actual 
speeds and actual accidents are related. The 
printed report of this committee, to be pre- 
sented at our Annual Congress at Kansas 
City in October, will contain all the authentic 
information there is, and the committee will 
continue until authoritative conclusions can 
be reached. 

We have another committee studying in- 
toxication or liquor influence: legal definitions 
of intoxication in driving, police practices and 
their results, a scientific comparison of the 
various tests for intoxication, and statistical 
studies of accidents involving liquor. Other 
committees are studying pedestrian accidents 
and their remedies, and night accidents and 
their remedies. The “Committee on the 
Driver,” composed of psychologists and others, 
is correlating and interpreting all the mass 
of discussion and investigation now under 
way with regard to psychological tests, per- 
sonal traits in driving, accident-prone drivers, 
driver training and the like. 

On all these lines we thus are stimulating, 
coordinating, interpreting and disseminating 
scientific research to extend constantly our 
knowledge of accident causes and remedies. 
It is imperative that our information, our 
facts, be at least a couple of jumps ahead of 
our propaganda, else our propaganda may 
turn sour, our army may find itself marching 
in the wrong direction. 

Much could be said about the detailed 
methods of attacking accidents through En- 
gineering, Education, and Enforcement. Since 
the first of the year no less than 13 states 
have passed drivers’ license laws, ten of them 
standard. These laws mean nothing without 
good administration, so we are lending expert 
help to the new administrators, which many 
are gladly accepting, in the organizing of ex- 
amination and other procedure. 1,100 cities 
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and practically all the states are enrolled in 
our National Traffic Safety Contest. 38 
states have some kind of definitely organized 
statewide safety programs, most of them very 
active and many of them very effective. 

Driver training in high schools is making 
rapid progress. Public officials, and bodies 
like the American Legion, the women’s clubs, 
etc., are more interested and active than ever 
before. Police, engineers, and organizers are 
being trained through fellowships and short 
courses. The safety movement has shifted 
from low gear into second speed at least, and 
this is due in large part to the financial help 
now offered by the automobile industry itself. 

Where in this picture are the insurance 
carriers? I need not tell you of the fine 
safety educational work done by several of 
the leading companies, and the program de- 
veloped during the past decade under the lead- 
ership of Mr. A. W. Whitney in the National 
Bureau of Casualty and Surety Underwriters 
and now in the National Conservation Bureau. 
This Bureau has generously financed the Ed- 
ucation Division of the National Safety Coun- 
cil since 1923. David Van Schaack of the 
\etna, twice president of the National Safety 
Council and on its Executive Committee from 
its birth until his death, is one of many in- 
surance officials who have contributed be- 
yond measure to the Council and the whole 
safety movement. 

If we are to stop accidents, much more 
must be done than has yet been done. In- 
surance is certainly one of the two or three 
business groups that are most vitally interest- 
ed and most powerful in money and influence. 
Here are some of the things which, I believe, 
insurance companies and insurance men can 
do: 

1. As individuals, set the example by legal, 
careful and courteous driving and walking on 
the highway, and see that our families do the 
same. 

2. Continue and expand the fine educa- 
tional work among policyholders by direct 
mail, by furnishing information and speech 
material to field men and azents and in every 
other way. Educate all the agency forces to 
the positive view of safety that I outlined at 
the beginning. Most of them do not have 
this today. 

3. Stamp out the ambulance chaser and 
the shyster lawyer They are almost as much 
of a headache to us as to you. 

4. Get behind the universal adoption of 
standard drivers’ license laws and the rest 
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of the Uniform Vehicle Code and Model City 
Ordinances, together with a competent, ade- 
quate administration thereof. The insurance 
lobby is equalled by few and surpassed by 
none, but too often it has been used only 
negatively. I wish I could tell you that in- 
surance had been one of the big factors in 
passing 13 drivers’ license laws this year, but 
such a statement, while correct in some 
states, would not be true in general. 

5. Encourage both field men and agents 
to be more active in state and local safety or- 
ganization work. In many cases they are 
but in still more cases they are not. I don’t 
see how the companies can escape the respon- 
sibility of giving more financial backing to 
worth while state and local safety movements, 
either directly or through the local agents, 
or preferably, both. 

6. As lawyers, your help is badly needed 
in first studying and then cleaning up the 
generally bad handling of traffic cases in the 
courts. Of course a judge is greatly hamper- 
ed by inadequate laws or clumsy police work. 
These, however, are being rapidly improved 
today and we need equal improvement on the 
bench. Some of you know of the plans now 
under discussion for a thoroughgoing study 
of traffic court procedure under legal auspices. 
It is still true, as I said before the American 
Bar Association in Boston one year ago, that 
the handling of traffic cases in the courts is 
the weakest link in the whole safety chain. 

7. The safe driver is entitled to some 
financial reward for his skill and caution in 
the form of a lower insurance rate. I am 
well aware that experience rating obtains in 
large fleets (though I believe it is open to im- 
provement) and that various merit rating 
plans for private drivers have been tried and 
abandoned. 

I still believe that this is one of the prob- 
lems that is not solved until it is solved right. 
I still believe that insurance underwriters and 
executives have the brain power to devise 
and put across some kind of practical merit 
rating for individuals as well as fleets and 
to make other changes in the rating structure 
that will cause city officials and civic leaders 
to believe, as they do not believe today, that 
their efforts toward accident reduction, when 
successful, are promptly reflected in lower 
insurance rates. 

If you will pardon a perfectly frank state- 
ment, the big criticism I hear of insurance 
carriers in safety work is that they give good 
advice to officials and others, but have not 
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yet done their own primary job of making 
insurance cheaper for the good driver and 
more expensive for the dangerous driver. 

8. Finally, there is vital need for the most 
complete co-ordination of all the efforts of 
all of us. Safety has become popular and 
there is a natural tendency to climb on the 
band wagon for a free ride. 

This is natural, and a certain amount of 
it is all right if coupled with really construc- 
tive effort. But there is no denying the fact 
that too many people and organizations today 
are doing a superficial safety job that will 
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get their names in the papers, rather than a 
job that will really reduce accidents. There 
is a tendency to copy and duplicate what 
someone else is already doing, rather than 
making the mental effort to think up some- 
thing new and constructive. Too much of 
this is bound to bring a cynical reaction from 
the public and menace the whole movement. 

Your money power and influence can be 
extremely helpful in insisting, everywhere 
and at all times, that the purpose of safety 
work is to prevent accidents and that if any 
of us is to succeed we must all work together. 


Forwarding the Cause of Traffic Safety 


By Rosert E. Hay 
Assistant Counsel, Aetna Casualty & Surety Co., 
Hartford, Connecticut 


r writing an article on compulsory auto- 
mobile liability insurance a few months 
ago for our house organ, I closed with the fol- 
. lowing statement: 

“Too much emphasis cannot be placed upon 
the primary necessity, which is to stop the ac- 
cidents. The discipline and control neces- 
sary to do this depends upon rigid and im- 
partial enforcement in which the officials and 
courts should receive the support of all the 
people. The irresponsible and criminal op- 
erator must be treated differently than the 
responsible driver who observes the rules of 
the game. If necessary he should be put off 
the road. He must be eliminated, as he, not 
the automobile, is the chief source of trouble. 
When this is accomplished deaths and damages 
will be reduced to the minimum of those truly 
accidental, insurance premium rates will go 
down and people who can afford a car can af- 
ford to insure and will do so voluntarily.” 

In addition to the humanitarian aspect of 
the accident problem in which we are all most 
interested, or should be, the insurance com- 
panies realize that they have a very real and 
a large interest in the prevention of destruc- 
tion of lives, impairment of human bodies, and 
damage and destruction of property of all 
kinds. The greater the accident frequency 
and severity the greater the consequent dam- 
age and destruction. The burden of the loss 
falls upon the people involved or is passed on 
to the insurers who must in turn be made 
whole through collection of higher premium 


rates to cover the indemnities and the ex- 
pense of investigating and paying claims. The 
higher the costs of accidents the higher the 
insurance premiums and the less able are 
those involved to pay for insurance. So fre- 
quency and severity of accidents set up a 
sales resistance. If the cost of insurance could 
be cut the public would greatly benefit there- 
by and the insurance companies would sell a 
lot more policies, obtain a greater spread of 
risks, have better satisfied customers, and in 
every respect be in better position. 

To the automobile operator automobile ac- 
cidents produce many hidden costs, in addi- 
tion to high insurance rates, such as loss of 
own time and that of employees, drivers and 
helpers, excessive depreciation, delays and 
loss of good will and additional overhead ex- 
pense of various sorts. Accidents produce the 
same kinds of additional expenses to the in- 
surance companies. 

In dealing with the problem of highway 
accidents, which is the most serious problem 
today, there has been a good deal of “buck 
passing”. The public has demanded more 
speed and less restraint and discipline and has 
attempted to provide. against the consequences 
without giving sufficient attention to the 
causes. The public attitude has seemed to 
be that accidents may be reduced by financial 
responsibility laws and compulsory auto- 
mobile liability laws. We discuss compensa- 
tion plans of various sorts and we give higher 
verdicts for damages caused by negligence. 
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We increase the liability of states and munic- 
ipalities for failure to maintain fool proof 
roads and fences and spend vast amounts upon 
the improvement of roads. True, the public 
spends money and effort upon education, en- 
gineering improvements and safety campaigns, 
and these activities are worth while and im- 
portant in the prevention of accidents, but 
the people seem unwilling as a whole to sub- 
mit themselves to that degree of restraint and 
discipline which would eliminate all but a 
very few accidents truly accidental as com- 
pared with calamities almost certain to hap- 

n if current practices are continued. Au- 
tomobiles can be controlled. You know how 
dependent an automobile is upon the person 

ho runs it. The automobile manufacturer 
has done practically everything to make motor 

irs operate safely. Cars cannot do a thing 
except under human direction. Most per- 
1s possess the mental and physical equip- 
nt necessary to make good drivers. Those 
ho do not because of lack of innate ability, 
raining or responsibility must be eliminated. 
frightful results we witness are not in- 
erent in automobiles but in operators and in 
10st every case in those of insufficient sense 
esponsibility. 

Correction of the situation depends largely 
upon development of individual responsibility 
which it should be possible to produce in most 
individuals by education and example, but 
to those who are not amenable to such meth- 
ods, prompt and impartial punishment of of- 
ienders must produce it and to my mind the 
prompt deprivation of the right to drive is 
the most effective remedy. Laws providing 
for severe penalties through heavy fines or 
imprisonment are apt to produce fewer con- 
victions and many suspended sentences, be- 
cause they seem to courts and juries to be 
too harsh as applied to particular cases. The 
seriousness of the general problem involved 
is likely to be overlooked in consideration of 
the facts and circumstances of an isolated 
case, with the result that for one reason or 
another the sentence is not executed and the 
guilty party goes free. It should, however, 
appeal to juries, judges, and the public in gen- 
eral, as perfectly reasonable that a person 
who has not or does not observe reasonable 


safety rules and drive with proper regard 
for safety under all conditions should be de- 
prived of his right to drive at all for a sub- 
stantial period of time or permanently. This 
corrective weapon of the constituted author- 
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ities should be more frrequently and vigor- 
ously used. 

Except insofar as members of the public 
may be brought to their senses by education 
and example, the problem to my mind is a 
police problem and police functions cannot 
be passed from the state and its sub-divisions 
to the insurance companies, the newspapers, 
the humane societies, nor to any of the va- 
rious schemes for furnishing compensation to 
victims. The problem is primarily in the laps 
of the law enforcement officers and courts 
and there, and only there, in the last analysis, 
can it be handled. 

This does not mean that we cannot help the 
enforcement officers and the courts. It is 
because we have not done so that they have 
failed and are failing so miserably. That is 
where we may and should all come in by sup- 
porting impartial enforcement of law. 

We would not tolerate a man upon our 
streets with a gun which he fired at will, al- 
though that man would probably be much 
less apt to hit people and cause serious in- 
juries than he would by driving recklessly 
through a city street. The same public at- 
titude must be built up toward the violator 
of our safety laws and the individual who 
does not operate his motor vehicle with due 
care under existing conditions. He is a 
menace and should be as unpopular as a 
skunk at a lawn party. Our aim should be 
to make him so. Too large a proportion of 
our drivers are in this class. 

The contribution of insurance companies 
to the cause of safety and accident preven- 
tion has been large. Insurance companies 
spend vast amounts of money annually in 
contributions to such organizations as the 
National Safety Council, in engineering, 
safety literature, and their personnel serves 
upon countless committees organized to deal 
with the problem. They have departments 
and trained experts in their own organiza- 
tions and in allied organizations which they 
support, such as the National Conservation 
Bureau and the American Mutual Alliance, 
whose time is devoted almost entirely to ac- 
cident prevention. 

In my own companies, aside from contribu- 
tions to such activities, we have developed 


and circulated to Motor Vehicle Departments, 
Police Departments, and other organizations, 
devices for testing automobile drivers such as 
those which are on exhibit at this convention 
in the AZtna Safety Special, a combined truck 





58 INSURANCE COUNSEL JOURNAL 


and trailer unit which is now touring the 
country in co-operation with local safety of- 
ficials; we have made educational moving 
picture films, such as “Saving Seconds,” 
“The Bad Master”, “Sounding the Alarm”, 
“The Truck and the Driver’, and “Sentinels 
of Safety”, all demonstrating dangers and 
pointing out safe practices, which have been 
shown to over twenty million people in thirty- 
eight states. We have enclosed with our au- 
tomobile policies to policyholders a pamphlet 
dealing with safety, entitled, “Think”. Our 
officers have done a great deal of work as 
members of various safety committees. We 
have made our Engineering Department and 
our Safety Educational Department available 
to our assured and to public safety organiza- 
tions of all kinds. We have contributed to 
periodicals of various sorts articles upon ac- 


October, 1937 


cident prevention. Other insurance com- 
panies are active in other ways in efforts to 
awaken and educate their assured and the 
public generally. 

The service our insurance companies can 
render is no more effective than the ability 
and readines of policyholders and all members 
of the public to accept and utilize it. The 
police and the courts are the agencies which 
must by impartial and effective enforcement 
of reasonable safety laws bring to their senses 
those who will not voluntarily come thereto, 
but in their own interest insurance companies 
cannot do too much by way of education, 
warnings, contributions, engineering, adver- 
tising, co-operation in safety campaigning and 
with the police authorities, to bring about a 
more sane public attitude toward the terrific 
toll of preventable accidents. 


Forwarding the Cause of Traffic Safety 


By Francis M. Hott 
Jacksonville, Florida 


N this particular subject, I am much 

impressed by what I have had brought 
home to me in no uncertain way today. 
Through the activities of the Committee and 
the subject handled under the direction of 
Mr. Knight, those of us who did not realize 
it before have today learned that we of the 
bar do not know what constitutes the practice 
of law. Translated into the thoughts of the 
layman, I assume that that would mean, if 
we do not know what the practice of law con- 
sists of, that we do not know how to practice 
law. That would indeed be a calamity to be- 
fall all of us. If we do not know what con- 
stitutes the practice of law, I wonder if we 
know what constitutes a court? 

In just a few moments I propose to give an 
illustration of an inquisitorial body that I 
maintain does not constitute a court in the 
general sense. I refer not, of course, to the 
courts where controversies arising out of ac- 
cidents, suits for damages and things of that 
kind, are handled. I refer to an institution 
in our own City of Jacksonville known as our 
Municipal Court. I say this with all defer- 
ence to that body, but it is presided over by 
a man who is not required by our city 
charter to be a lawyer. He is not a lawyer. 
He is not even a member of the bar. 


This court handles only violations of munic- 
ipal ordinances, not matters of serious import 
to parties. The accused who goes into that 
court goes with the presumption of guilt rest- 
ing upon him. That presumption is intensi- 
fied if he carries with him a lawyer. The 
word of the arresting officer is presumed to 
be true and is always true unless overwhelm- 
ingly contradicted by a large number of wit- 
nesses or a moderate amount of political in- 
fluence. 

In our Municipal Court in Jacksonville dur- 
ing the eight months beginning last September 
and ending the first of last June, an experi- 
ment was tried that I think has some real 
merit. In believing that, I think I hold with 
all of you men that the dignity of our courts, 
I mean our real courts, should be upheld and 
should be saved from the effects of an in- 
strumentality like this. We all heartily dis- 
approve of the broadcasting of formal court 
proceedings, but Jacksonville owns its own 
municipal radio station. A program during 
these past eight months ending last June was 
inaugurated by our municipal judge, who is 
a man of considerable merit, depending upon 
one’s point of view. 

The traffic cases were called at 8:30 in the 
morning. Those cases were broadcast. The 
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names of the accused or the party who might 
be out upon bond or on his own recognizance 
were of course called and broadcast to the 
housewives who were starting upon their 
daily duties. If it happened that the case of 
Mrs. Francis M. Holt was called for over 
parking, her neighbors and her friends heard 
it and commented upon it. It was not a 
popular practice among the citizenry in gen- 
eral. A storm of protest arose. The case 
was carried to the newspapers, the case was 
carried to the civic clubs, and finally, after 
a great deal of opposition on the part of the 
public generally, the members of which had 
been in the habit of calling the Mayor or one 
of the City Commissioners or some friendly 
member of the City Council, telephoning to 
the Municipal Judge, having the case con- 
(inued, something done about it so that it 
might die a natural and uneventful death. 
But the fact remains that at the end of that 
eight months’ experiment, traffic cases in the 
Municipal Court in Jacksonville had become 
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so few that they had to put on transcribed 
records to fill up the hour allotted to that 
particular broadcast. 

Now, just what merit it may have in the 
last analysis, I do not know, but certainly 
a case has been made by the speakers who have 
preceded me this morning for the proposition 
that the real solution of the accident problem 
lies in education. That is at least one form 
of education. 

I know that I have a high regard for the 
man whom I may run into with my automobile. 
I know that I have a high regard for the con- 
sequences of that unfortunate event if it oc- 
curs. But, after all, the strong light of pub- 
licity, when my name may be called up, per- 
haps for over parking, perhaps for running a 
red light, perhaps even for driving while drunk, 
is a thing that would check me up a little 
more quickly even than the consequences of 
one of my own dear insurance companies 
standing between me and the event of the trial 
of a lawsuit. 


Right of Insurer to Physical Examination of Plaintiff 


By THeEoporE W. BETHEA 
New Orleans, Louisiana 


HEN a speaker on a legal subject is 
told that he is limited to fifteen minutes, 
he is presented with a peculiar problem. He 
wants his subject to be one that presents 
divergent views; at the same time, he must 
find a subject on which the issues are so clear- 
ly drawn that they may be stated in the al- 
lotted time. In “The Right of the Insurer to 
a Physical Examination of the Plaintiff” we 
have a question upon which the Courts of our 
different states are in hopeless conflict, and 
vet it is a subject that has been ignored by our 
law writers. Our friend, Frank Normann, 
has made a brilliant and exhaustive study of 
the subject, but with the exception of his 
work and one or two brief case notes, the 
writers have not investigated the question. 
Every insurance lawyer knows almost by 
instinct the law of his state on this subject. 
In fact, we are apt to take the law so much 
for granted that we do not realize how dif- 
ferent is the law of other states. 
A number of our states hold that the per- 
son of the plaintiff is inviolate. They hold 
that to compel the plaintiff to submit to a 


physical examination by either the Court’s 
or the defendant’s physicians would be a sav- 
age assault upon his ancient and inherited 
right to freedom. This minority view is no- 
where better expressed than in the case of the 
Union Pacific Railway Co., vs. Bottsford (1), 
wherein the Supreme Court of the United 
States said: 


“No right is held more sacred, or is 
more carefully guarded by the common law, 
than the right of every individual to the 
possession and control of his own person, 
free from the restraint or interference of 
others, unless by clear and unquestionable 
authority of law. * * * The inviolability 
of the person is as much invaded by a com- 
pulsory stripping and exposure as by a 
blow. To compel any one, and especially 
a woman, to lay bare the body, or to sub- 
mit it to the touch of a stranger, without 
lawful authority, is an indignity, an assault 
and a trespass; and no order or process com- 
manding such an exposure or submission 
was ever known to the common law in the 
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administration of justice between individ- 
uals, except in a very small number of cases, 
based upon special reasons and upon 
ancient practice, coming down from ruder 
ages, now mostly obsolete in England, and 
never, so far as we are aware, introduced 
into this country.” 


I have read few decisions of the Supreme 
Court that I felt were more open to criticism 
than this decision—and I hope that no one 
will get a false idea of my politics when I 
venture to criticize the Supreme Court. 

When the Court states that the body is 
sacred, and any exceptions thereto come from 
“ruder ages”, the Court evidently overlooks 
the fact that the rule and the exception were 
developed in the same age. In fact, the same 
“ruder ages” gave us our system of common 
law. However, the body was not sacred in 
all circumstances, even under the ancient com- 
mon law. As Dean Wigmore (2) points out 
in his scathing denunciation of this decision, 
there has never been a time when a person 
could not lay hands on his assailant, nor has 
there ever been a time when a robbery could 
not be resisted. A trespasser could be ejected 
with whatever force was necessary to eject 
him. The prosecutrix in a rape case had to 
submit to an examination, and we had the 
ancient writs of “molliter manus imponere” 
and “de ventre inspiciendo.” Of course we 
know that there was no such thing as invio- 
lability, and an appeal to it is merely false 
rhetoric. But this is beside the point. The 
Court objected to “the touch of a stranger” 
without lawful authority, but it is precisely 
with lawful authority that the examination is 
to be made, to-wit, the order of the Court. 

The Court should realize that in refusing 
an examination, it is running the danger of 
unwittingly assisting the plaintiff to defraud 
the defendant. It will be a bad day for just- 
ice when Courts cease to meet new frauds 
by new applications of old remedies. The 
use of the automobile has opened an entirely 
new field of law. So notorious are the frauds 
in this field that there is no person in this 
audience who cannot relate countless instances 
of deceit that he has met in his own practice. 
Certainly every possible device to eliminate 
this condition should be grasped by the Courts. 
The license to conceal truth should never be 
granted to a litigant. I cannot see why, if 
it is legal for me to knock a man down when 
he tries to steal a dollar from me, his person 
should be sacred when he complains of count- 
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less unseen injuries and sues me for $10,- 
000.00. Why should I be told that I cannot 
ask him to prove his case? 

Though our Federal Courts join with a 
minority of states in holding that there is 
no right of examination, nevertheless, when 
a state has a statute on the subject, then the 
Federal Court will, under the Conformity 
Act, naturally follow the state law. Rule 35 
of the proposed rules of Federal Procedure 
will allow the examination, so when, as and 
if these rules are adopted, the Federal Court 
will be found in the Majority column. 

I should mention one exception to the 
Minority Rule. Should the plaintiff volun- 
tarily exhibit his injury to the Jury, then 
he is deemed to have waived his privilege, and 
the Court may, in its discretion, order an‘ex- 
amination. Even in this event, the plaintiff 
must have actually exhibited his injury, and 
not merely have indicated its position. The 
most recent state to adopt this modified trend 
is Mississippi, in the case of Dixie Greyhound 
lines, Inc. vs. Matthews (3). This case af- 
firmed the holding of Chicago & Northwestern 
Railway Co. vs. Kendall (4), in which case 
the Court stated: 


“In the present case we are not dealing 
with an application for a surgical examina- 
tion in advance of the trial. Here the 
plaintiff at the trial voluntarily exhibited 
his knee in open court for inspection. Hav- 
ing done this, it was beyond his power to 
arrest the investigation. The defendant 
and the court were entitled to employ any 
agency in its examination which would aid 
in the determination of the issue on trial. 
* * * * * Whether there were hidden ail- 
ments could only be discerned by the skill 
of a surgeon, and the defendant and the 
court were as much entitled to turn the 
eye of a surgeon upon the plaintiff's knee 
as they would have been to look at a blood 
stain through a glass. Having exhibited 
his knee to the jury, it became a part of the 
evidence in the case, and the mere accident 
that the thing exhibited was part of a 
human body could only qualify, and not 
defeat, the right of complete investigation.” 


The rule in the majority of the states is 


that courts have, in their discretion, the 
authority to order an examination of the 
plaintiff. To justify this position, they have 
relied upon different precedents. Some have 
gone back to the old rule found in Blackstone 





7 oe? YF ef TD See mee Se US lS eC 


October, 1937 


(5), that upon an appeal of mayhem, where 
the issue joined is whether it is mayhem or 
not, the court shall decide the issue by an 
inspection of the injured complainant, for 
which purpose it may call in the assistance 
of surgeons. 

Some other courts rely upon the analogy 
between the examination of the plaintiff in 
a damage suit and the examination allowed 
in olden times under the “de ventre in- 
spiciendo”, which was allowed in divorce ac- 
tions to facilitate the proof of heirship when 
posthumous birth was to be feared (6). 

It seems to me that the more modern and 
iogical analogy is that found in the case of 
Walshe vs. Sayre (7), in which case the Court 
ompared the defendant in a damage suit 
who was unable to prove his contention that 
the plaintiff’s injuries were feigned, to a de- 
fendant in an accounting suit, who was denied 
iccess to the books and records of his op- 
ponent, and the Court extended the equitable 
Bill of Discovery to such cases. The line of 
reasoning in this case appears to be unusually 
sound. 

Even under Majority Rule, there is no ab- 
solute right of examination, as the rule is gov- 
erned by many restrictions and qualifications. 
It is a privilege which will be granted by the 
Trial Judge in the exercise of his discretion. 
This privilege will not be granted where the 
testimony will merely be cumulative, or where 
it will not materially assist the Court and 
Jury, or where it will offend a justifiable 
sense of delicacy of the plaintiff (8). How- 
ever, the discretion of the Trial Judge is sub- 
ject to review by Appellate Courts, and when 
it is found that the Judge erred in refusing 
the examination, the Appellate Court will re- 
verse the case (9). 

The application for physical examination 
of the plaintiff must be made in due time, and 
a motion made during the course of trail will 
be refused when the defendant had ample op- 
portunity to make such motion prior to the 
trial (10). There are cases that hold that 
it is not error for the Court to refuse an 
order for an examination where it is not 
shown that the defendant ever made an amic- 
able demand for an examination and was re- 
fused (11). Similarly, it was not a reversible 
error to refuse an examination when the de- 
fendant could not show that it would aid him 
in establishing his defense (12). The Court 
will allow repeated examinations when in its 
discretion they are necessary (13), but not 
when the defendant could have secured the de- 
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sired information on prior examinations (14). 
A plaintiff who has been severely injured, and 
has been examined by the defendant’s physi- 
cians, will have to submit to a re-examina- 
tion when six months have lapsed since the 
first (15). The universal rule seems to be 
that a plaintiff does not have to submit to 
an examination that will inflict serious pain 
or place his life or health in jeopardy (16). 
The plaintiff will not have to submit to an 
operation in order to facilitate an examination 
(17). No examination will be ordered that 
will result in intense suffering (18), nor will 
an extremely nervous patient who is in bed, 
and who would be badly affected by the pro- 
cess of examination, be forced to undergo one 
(19). However, there is a case that holds 
that when the plaintiff, a nervous young 
woman, had successfully and without harm, 
stood an examination from her own physician, 
her nervousness will not serve an as excuse 
to deprive defendant of his right to an ex- 
amination (20). Some earlier cases hold 
that the plaintiff need not submit to the use 
of an anaesthetic (21), but some of the more 
modern cases seem to be enlarging this view. 
While it has been held that the Court may 
order the obtaining of a specimen of the plain- 
tiff’s blood (22), it has also been held that 
no incision may be made in the plaintiff’s 
body (23). 

Earlier cases were practically unanimous 
in denying the right to the defendant’s physi- 
cians to use X-ray (24). Later it was held 
that the defendant might use X-ray, provided 
he posted a bond against any injuries suffer- 
ed by the plaintiff (25). The more modern 
cases hold that the X-ray may be employed 
by the defendant’s physicians. The enlarge- 
ment of this doctrine is perfectly logical, as 
was the original holding of the Courts. In 
its earlier days, the X-ray was a dangerous 
instrument, and frequently resulted in serious 
injury to the person upon whom it was em- 
ployed. However, this instrumeent has been 
developed to such an extent that it now may 
be safely used, and the Courts will order its 
use (26-27). 

While the majority of jurisdictions hold 
that it is not error for the Court to refuse to 
order the examination by the defendant’s own 
physicians (28), a few states do hold that 
the defendant’s physicians may be employed 
(29), and the fact that the physician was 
sugggested by the defendant is not ground 
for reversal. There are cases that hold that 
examination should be conducted by physi- 





62 INSURANCE COUNSEL JOURNAL 


cians agreed upon by both litigants (30), 
and it has been held that it was not a re- 
versible error when the Court permitted the 
plaintiff to nominate one of a committee of 
three examining physicians (31). In all 
cases, the plaintiff has the right to have his 
own physicians present (32). The fact that 
the plaintiff does not like or admire the physi- 
cian appointed by the Court is not sufficient 
ground for him to refuse to submit to the ex- 
amination (33). 

Various courts have different methods of 
dealing with the refusal of the plaintiff to 
submit to the ordered examination. The 
states seem to be unanimous in holding that 
the punishment for contumacy is not the 
proper penalty. Some courts hold that the 
action should be dismissed or delayed until 
such time as the examination is allowed (34), 
and other jurisdictions hold that a judgment 
of non pros is the proper remedy (35). Other 
courts hold that when the plaintiff refuses to 
submit to the examination, the only penalty 
is that proof of his refusal may be introduced 
into Court and comment made thereon to 
the Jury (36). The case of South Bend vs. 
Turner (37) probably sums up the Majority 
Law as well as any other case. In rendering 
its opinion, the Court said: 


“The cases above cited as affirming the 
existence of the power establish the fol- 
lowing propositions: (1) That trial courts 
have the power to order the medical exam- 
ination by experts of the injured parts of 
a plaintiff who is seeking to recover dam- 
ages therefor; (2) That a defendant has 
no absolute right to demand the enforce- 
ment of such an order, but the motion there- 
for is addressed to the sound discretion of 
the trial court; (3) That the exercise of 
such discretion is reviewable on appeal, and 
correctible in cases of abuse; (4) That the 
examination should be applied for and made 
before entering upon the trial, and should 
be ordered and conducted under the direc- 
tion of the court, whenever it fairly appears 
that the ends of justice require a more cer- 
tain ascertainment of important facts which 
can only be disclosed or fully elucidated 
without danger to the plaintiff’s life or 
health or the infliction of serious pain; (5) 
That the refusal of the motion when the 
circumstances appearing in the record pre- 
sent a reasonably clear case for the exam- 
ination, under the rules stated, is such an 
abuse of discretion in the trial court as will 
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operate to reverse a judgment for the plain- 
tiff; (6) That such order may be enforced, 
not by punishment as for a contempt, but 
by delaying or dismissing the proceeding.” 


The final rule, and the one which seems to 
me to be the best, is the one followed in 
Louisiana, and a few other states, and which, 
for purposes of local pride, I shall refer to 
as the Louisiana Rule. It is certainly the 
most practical, as well as the most effective 
rule followed in our Courts today. It agrees 
with the minority in holding that the Court 
has no power to force the plaintiff to submit 
to a physical examination (38), but at the 
same time, the court realizes that without an 
opportunity to examine the plaintiff, the de- 
fendant is placed in an unfair position, and 
is liable to be defrauded. Therefore, while 
the Court will not order the plaintiff to sub- 
mit to an examination, nevertheless, if he re- 
fuses to submit, the Court will, upon objec- 
tion by the defendant, exclude all evidence 
sought to be introduced by the plaintiff in 
support of his allegations of personal injuries 
(39). The leading Louisiana case on the 
subject, Kennedy vs. New Orleans Railway 
& Light Company (40), says: 


“We find no fault with the ruling of the 
trial judge to the effect that he was with- 
out authority to require plaintiff to permit 
an examination of her person; but on the 
other hand, we do not see how the jury 
and the judge could reach a legal verdict 
and judgment against the defendant upon 
an ex parte version of physical injuries, of 
the nature and character of which plaintiff 
permitted only the witnesses selected by 
herself to become informed; for, if defend- 
ants in such cases can be condemned upon 
that basis, they will always be at the 
mercy of the plaintiffs who have only to 
complain of injuries not visible outside of 
their clothing, produce themselves and 
their own selected witnesses to testify to 
them, and sit tight, with no fear of possible 
contradiction. Such a _ proceeding, how- 
ever, fails to furnish the principal element 
required in due process of law, to-wit, a 
hearing, and ordinarily would be dismissed, 
since a court cannot well place a value upon 
ex parte testimony.” 


An example of the way this rule works may 
be seen in the following quotation from 
Bailey vs. Fisher (41): 
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“Prior to the trial in the court below, 
defendant caused his physician to call on 
plaintiff for the purpose of making a phy- 
sical examination to determine the extent 
of the injuries. Plaintiff, apparently 
through misunderstanding, refused to allow 
the physicial examination to be made. 

“At the trial, defendant’s counsel object- 
ed to the introduction of any medical testi- 
mony by plaintiff's physicians, contending 
that, * * * *, such testimony, in view of 
plaintiff's refusal to submit to an examina- 
tion by defendant’s physician, would have 
been ‘ex parte’, and therefore inadmissible. 

“The trial judge, following the pro- 
nouncements in the two cases referred to, 
maintained the objection, and excluded the 
testimony. Accordingly there is in the 
record no testimony or evidence as to the 
extent of plaintiff’s physical injuries. That 
this ruling of the trial judge is correct and 
in accordance with the doctrine announced 
in the cases referred to is manifest.” 


In the case of Daste vs. First National 
Lijec, Health & Accident Insurance Co., (42), 
a plaintiff policyholder attempted to prove 
the extent and duration of disability under an 
accident insurance policy. Defendant ob- 
jected to the introduction of any evidence 
along that Jine on the grounds that the claimant 
had refused to submit to a physical examina- 
tion by its physicians. The objection of the 
defendant was sustained by the trial court 
and upheld by the Appellate Court. 


“The only difference between the cited 
case and the instant one is that the former 
is an action ex delicto and the latter is an 
action ex contractu, but on principle the 
two cases cannot be distinguished. 

“It is also to be noted that the policy 
sued upon contained the following condi- 
tion: ‘3, * ** The Company shall have 
the right at its option to make such investi- 
gation into matters upon which a claim may 
be based, or the subject thereof, as it may 
deem necessary in order to determine its 
liability thereunder.’ 

“The record shows that the plaintiff had 
been injured and was paid disability bene- 
fits for a period of seventeen weeks, but 
thereafter refused to submit and still refused 
to submit to an examination by the de- 
fendant’s physician, thus preventing the in- 
surance company from making an adequate 
investigation to determine its liability by 
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establishing the period of disability that 
the plaintiff suffered. * * * * 

“In view of the above authorities and 
quoted conditions, contained in the policy, 
we are of the opinion that the ruling of the 
trial court, in holding that the testimony 
offered to establish the physical injury was 
inadmissible, is correct.” 


A careful study of the many divergent rules 
on this point of law has thoroughly convinced 
me that there can be no sound objection 
to this so-called Louisiana Rule. The Plain- 
tiff’s inherited and sacred rights are fully pro- 
tected; the Defendant is also fully protected; 
and the Court is protected from the possibility 
of being made a weapon to further fraud and 
deceit, or so to speak, the Court is prevented 
from being a pistol in the hands of a high- 
wayman. 
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Motion for Judgment Notwithstanding Jury’s Disobedience to 
Direction of Verdict 


By Lon Hocker, Jr. 
St. Louis, Missouri 


O the trial lawyer of wide experience, the 
mechanic of the trial itself is by and 
large a simple familiar matter. But once in 
a while a monkey wrench falls into the cog- 
wheels at an unexpected spot, the machinery 
stops, and the lawyer, frantically searching 
in his tool box, finds that he has no replace- 
ment part at hand with which to repair the 
damage and get it running again. Sometimes 
he must fashion it out of whole steel, and in 
those instances he has the good fortune to 
bequeath to other court room mechanics the 
pattern which he designed. 

One such pattern is contained in this paper, 
and it may be that it will fit the broken part 
in the machine at which one of the lawyers 
of this group will one day be working. 

The members of this convention know per- 
haps better than others the extraordinary 
antipathy of the common juror to the rich and 
soulless insurance company. We know that 
generally he can be relied upon to cast his 
vote against such a defendant. Consequently, 
we settle, if possible, all but those cases in 
which we feel that we are entitled to judg- 
ment as a matter of law. How distressing, 
then, it is to find the judge agreeing with our 
position and instructing the jury to return 
a verdict in our favor, but the jury refusing 
to comply with the direction. 

To state the problem, let us take an hypo- 
thetical case. 


Widow Poorly sues us, the Adamantine In- 
surance Company, on a life policy. The de- 
fense of misrepresentation is well proved and 
Widow Poorly has no rebuttal. The court 
instructs the jury to find for the defendant. 
It retires, returns to the box with its jaw set 
and eyes flashing and announces that it can- 
not comply. The court, over our objection, 
exception, and, so to speak, our dead body, 
declares a mistrial and passes the case for an- 
other setting. What to do? 

An appeal cannot be taken, for there is 
no final judgment to appeal from. 

A motion for judgment non obstante vere- 
dicto cannot lie, for two reasons: It is gen- 
erally available only to the plaintiff, and, 
secondly, there is no verdict at all: therefore, 
how can there be a judgment notwithstand- 
ing it? 

The jury having been discharged, no con- 
tempt citation or other coercive measure can 
avail, and, of course, it is too late for the 
court to appoint one of the jurors foreman 
and have him sign the verdict. 

A motion for entry of judgment nunc pro 
tunc can be of no assistance, for, of course, 
that lies only to effect the court’s real in- 
tention. In our case of Poorly vs. Adaman- 
tine Insurance Company, the court had no in- 
tention of entering a judgment for the de- 
fendant,—indeed, he affirmatively set the 
case down for a new trial. 
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We cannot go to the appellate court with 
an application for certiorari, for there has 
been no final adjudication.’ 

Mandamus likewise will not lie, for the 
trial court has nothing before it to rule upon. 

A new trial is at best risky, for who knows 
but that Widow Poorly and Lawyer Sharp- 
shooter, now having been shown the holes in 
their armor, will at the next trial be able to 
present evidence sufficient as a matter of law 
to go to the jury. 

Well, then, none of our standard replace- 
ment parts will fit the broken gear; so we 
must make one. First off, we must give 
the court something to rule upon which will 

reviewable. Secondly, if we intend to see 
the decision reviewed speedily, we must pre- 
are our record so that the very minute en- 
tries will show our plight. Ruminating the 
maxim “There is no legal right without a 
remedy,’ and being tenacious Pollyannas, 
ve conclude that we have been deprived of 
the valuable legal right of having the determ- 
ination of our litigation favorably to us ma- 
tured into a ripened judgment. We come 
upon the following quotation from Black:* 


“It is the duty of the court, when the 
necessary facts have been lawfully de- 
termined by regular proceedings, to render 
the proper judgment, and to refrain from 
any reopening of the issues.” 


In the Code Pleading States we find one 
statute requiring issues of fact to be tried by 
the jury, another issues of law to be tried by 
the court, and a third reading about as 
follows’: 


“A judgment is the final determination 
of the right of the parties in the action.” 


These statutes are, of course, merely de- 
claratory of the common law, so that in juris- 
dictions where common law pleading still ob- 
tains, similar citations might be encountered. 

In giving the peremptory instruction, the 


court has ruled twice. He has ruled that 
the evidence presents issues of law alone, and 
he has resolved these issues in our favor. 
Under the statute (or decisions, as the case 

This may not be true in England. 11 C. J. 126. 

“By certiorari or mandamus rather than by the 
slower process of appeal. 

Black on Judgments, Sec. 107. 

In Missouri, these are Secs. 948, 949 and 1070, 
respectively, R. S. Mo. 1929. 
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may be), this is Ais prerogative, and the jury 
has nothing to do with it. The jury cannot 
defeat the ruling of the judge without de- 
stroying our legal system, and it must follow 
that the prevailing custom of instructing the 
jury peremptorily, and entering the judgment 
upon their verdict, is simply legal fol-de-rol. 

The statute says that a judgment is the 
final determination of the right of the parties 
in the action. Well, the right of the parties 
certainly has been finally determined, and we 
are entitled to our judgment. 

Therefore, let us move the court to enter 
the judgment, which should flow from the 
ruling he has made, notwithstanding the lack 
of a verdict. If our view is correct, manda- 
mus from the reviewing court will then lie 
to correct an order overruling this motion, 
for the court having determined the only is- 
sues in the case, the entry of judgment is not 
a judicial, but a purely ministerial function.’ 

This motion is the replacement part we 
need, and if it needs christening, we can call 
it a motion Non Obstante Absentia Veredicti. 

Such a motion, so far as reported cases 
show, has been used but once, for the ex- 
traordinary situation for which it is re- 
quired does not occur frequently. 

In support of its propriety, the industrious 
lawyer can find several cases which are so 
closely analogous as to stand as authority to 
such action. 


In Central Coal Co., Inc. vs. Lomay Realty 
Co., 281 N. Y. S. 438, 439, the court took 
under submission a motion for direction of 
verdict. The jury was unable to reach an 
agreement, and thereafter the court directed 
a judgment in favor of the plaintiff. The 
court held: 


“ok * * the trial judge had a right to di- 
rect judgment for plaintiff after the jury 
disagreed; and whether plaintiff's judgment 
is the result of a ‘direction for judgment’ 
in so many words or the direction of a 
‘verdict’ is immaterial. It follows that ap- 
pellant’s contention that the court below 
had no jurisdiction to make the order ap- 
pealed from must be overruled.” 


*See State ex rel. Stinger v. Kruger, 280 Mo. l.c. 
285, where it was held: 

“This court has said a judgment is the act of the 
court, its entry in the record the act of the clerk, the 
first being judicial, the second ministerial; and that 
though a judgment derives its force from its rendi- 
tion by the court, yet one given by a court of record 
can only be proved by the record.” 
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In Curran vs. Stein, 60 S. W. 839, 840 
(Ky.), the jury refused to follow the court’s 
direction, whereupon the court had the jury 
retire and instructed them that they must 
find the verdict he directed or he would send 
them some place else. The court held: 


‘e * * The peremptory instruction of 
the court to the jury, like any other order 
the court may make in the case, must be 
obeyed. The verdict, though in form the 
act of the jury, is really the act of the 
court. The court determines the case. The 
verdict of the jury is merely a form of put- 
ting of record the judgment which the 
court has given. To hold that the jury 
may disobey the peremptory direction of 
the court would be to vest the jury with 
power to review the decision of the court 
on the law of the case. In some jurisdic- 
tions the practice is for the court to dis- 
charge the jury and enter the judgment. 
The substance is the same when the jury 
find a verdict by the peremptory direction 
of the court.” 


In Bryan vs. Louisville & N. R. Co., 244 
Fed., l.c. 661, the court appointed one of the 
jurors foreman and directed him to sign the 
verdict. The court held: 


“Tt is next urged that the court erred 
when it directed a verdict for the defend- 
ant because it asked one of the jurors only 
to sign the verdict. The juror who was so 
requested signed it, and it is claimed that 
it is not such a verdict as will support the 
judgment. It is urged that whether a 
case is submitted to a jury on the facts or 
whether the court directs a verdict the jury 
must act, and that there can be no verdict 
without the whole jury acts. It is usual 
for the trial judge, when a verdict is di- 
rected, to ask the jury to select a foreman 
to sign the formal verdict, but the whole 
proceeding is a mere matter of form. The 
record shows that the juror who signed the 
verdict was the foreman, and we conclude 
that the request by the court of form, was 
entirely sufficient without the jury select- 
ing their own foreman. The jury could 
not act contrary to the decision of the 
court. All they could have done would 
have been to all sign the verdict or select 
a foreman to sign it for them. The ver- 
dict returned appears to be signed by the 
foreman, and whether the court or jury 


named the foreman would in no way pre- 
judice the plaintiff.” 


In Calteaux vs. Muller, 78 N. W. 1082, 
1083, 102 Wis. 525, the jury had failed to 
agree; was discharged, and a judgment ren- 
dered for plaintiff, with costs. The court 
held: 


“The decision of the trial court in plain- 
tiff’s favor was proper and must be affirm- 
ed. The fact that there was no formal 
verdict was immaterial. The case turned 
on a question of law, therefore a verdict 
though it would have been proper, was not 
necessary. Gammon vs. Abrams, 53 Wis. 
323, 10 N. W. 479.” 


In Duluth Chamber of Commerce vs. 
Knowlton, 42 Minn. 229, 44 N. W. 2, 3, the 
plaintiff moved for a judgment instead of a 
directed verdict. The court held: 


“The only other question in the case is 
one of practice. When the evidence closed, 
and both parties had rested, the plaintiff 
moved for judgment on the pleading and 
evidence, which the court granted, and this 
is claimed, on the authority of Woodling vs. 
Knickerbocker, 31 Minn. 268, 17 N. W. 
Rep. 387, to have been error. We are in- 
clined to think that plaintiff was entitled to 
judgment on the pleadings alone, and, if so, 
clearly the ruling of the trial court was 
right. But, in any event, it is very clear 
that upon the evidence plaintiff was entitled 
to a verdict for the amount claimed in the 
complaint, and to have the court direct the 
entry of such verdict, which it undoubted- 
ly could have done without consulting the 
jury. The practice adopted in this case 
was informal, as the proper way is to re- 
quest the court to direct a verdict. But 
this is a question of names and form, and 
not of substance; for, practically, it can 
make no difference whether the action of 
the court is in the form of a direction of a 
verdict or of an order for judgment. The 
irregularity complained of worked no pre- 
judice to defendants, and is no ground for 
a new trial.” 


In Houston vs. Holmes, 262 S. W. 849, 
850, the defendant moved for judgment in 
its favor rather than a directed verdict. This 
motion was granted by the court. On appeal 
the court held: 
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“After giving the record before us full 
consideration, we have reached the conclu- 
sion that the trial court was not in error 
in taking the case from the jury and ren- 
dering judgment for the appellee, Holmes. 
If the state of the evidence when concluded 
was such as to leave no issue of fact for 
the determination of the jury, the court 
was authorized, of course, to peremptorily 
instruct the verdict in favor of the defend- 
ant, Holmes, and the court’s action in dis- 
charging the jury and rendering judgment 
in favor of the defendant was no more in 
effect under our practice than to have per- 
emptorily instructed the verdict.” (Citing 
authorities). 


In Zachary vs. City of Uvalde (Tex.), 42 

W. (2d) 417, 419, the court directed a ver- 

ct in favor of the plaintiff, but did not 
lirect the amount of the verdict. Conse- 
quently, the verdict did not show the amount 
of judgment which was to have been entered. 
On appeal the court held: 


“* * * Under the circumstances it was 
the duty of the court to render the judg- 
ment demanded by the undisputed evi- 
dence. It would have been a vain and use- 
less thing for the trial court to have set 
aside its judgment because of an irregular 
verdict rendered in obedience to a peremp- 
tory instruction, when no other judgment 
than that which was entered could have been 
properly rendered. It has often been held 
that where there is no issuable fact to be 
submitted for the determination of the jury 
the court may, if it desires, withdraw the 
case from the jury and render such judg- 
ment as is proper. This being true, we can 
perceive no valid reason why the court in 
this case could not properly render the judg- 
ment demanded by the undisputed evidence 
even if it be conceded that the verdict which 
the court had directed the jury to return 
was in fact insufficient upon which to base 
a judgment.” 


In Cahill vs. Chicago, M. & St. P. Ry. Co., 
74 Fed., lc. 289-290, the court held: 


“While we have treated the judgment in 
this case as if it had been rendered upon 
a verdict of the jury delivered in accordance 
with the court’s peremptory direction, the 
fact is not literally so. The record shows 
that the jurors, at the conclusion of the 
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charge, refused to render a verdict for the 
defendant, severally stating that they could 
not conscientiously do so, whereupon the 
court said: ‘Very well. You may retire 
to your room, and return with such a verdict 
as you may find.’ The jury accordingly 
retired, but were recalled into court at a 
later hour, and directed again to return a 
verdict for the defendant; but, one juror 
still holding out, counsel for the plaintiff 
was permitted to stipulate of record that a 
judgment of dismissal might be entered, to 
have the same force and effect, and none 
other, than a verdict for the defendant un- 
der the direction of the court, but that 
plaintiff should be considered as excepting 
to such direction, and also to such order of 
dismissal, and thereupon the court ordered 
such dismissal, and the plaintiff thereupon 
excepted to such ruling. The stipulation 
should not have been accepted. The au- 
thority and duty of a judge to direct a 
verdict for one party or the other, when, 
in his opinion, the state of the evidence re- 
quires it, is beyond dispute; and it is not for 
jurors to disobey, nor for attorneys to ob- 
ject, except in the orderly way necessary 
to save the right to prosecute a writ of 
error. The conduct of the juror in this 
instance was in the highest degree repre- 
hensible, and might well have subjected 
him, and any who encouraged him to per- 
sist in his course, to punishment for con- 
tempt. His conduct was in violation of 
law, subversive of authority, and obstruc- 
tive of the orderly administration of justice. 
In fact, by his course he put in jeopardy 
the interests which he assumed to protect, 
because it is only by treating the case as 
if the verdict directed had been returned 
that we have been able to review the judg- 
ment and to order a new trial. We deem it 
proper to observe here that it is not essen- 
tial that there be a written verdict signed 
by jurors or by a foreman, and we have no 
doubt that, in cases where the court thinks 
it right to do so, it may announce its con- 
clusion in the presence of the jury and of 
the parties or their representatives, and di- 
rect the entry of a verdict without asking 
the formal assent of the jury. Until a case 
has been submitted to the jury for its de- 
cision upon disputed facts, the authority of 
the court, for all the purposes of the trial, 
is, at every step, necessarily absolute; and 
its ruling upon every proposition, including 
the question whether, upon the evidence, the 
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case is one for the jury, must be conclusive 
until, upon writ of error, it shall be set 
aside. That remedy is provided by law, 
and presumably will be effective and ade- 
quate, if there be just ground for invoking 
it. Certainly the obstinancy of a conceited 
juror is not likely to prove a wholesome 
substitute. The judgment is reversed and 
the case remanded, with instructions to 
grant a new trial.” (New trial granted on 
other grounds.) 


In re Sharon’s Estate (Cal.), 177 Pac. 283, 
289, upon nine of the jurors refusing to 
follow the directed verdict of the court, the 
court appointed one of them foreman and 
signed the verdict. The court held: 


“Tt is contended that the court erred in 
the manner of obtaining the verdict after 
its direction therefor had been given. The 
claim on this point is that, where a part or 
all of the jury refuse to obey the order, the 
only method by which the court can en- 
force it is by proceeding against the refrac- 
tory jurors for contempt. It is obvious 
that this might easily prove ineffectual or 
impracticable, for in such event the refrac- 
tory jurors would be able to compel a new 
trial and thus defeat the exercise by the 
court of a power which it clearly possesses. 
The objection is untenable, both on princi- 
ple and by authority. It is based on a mis- 
conception of the theory upon which the 
power rests. The jury can decide facts 
alone. They are bound by the directions 
of the court as to the law and must follow 
those directions. A verdict is directed by 
the court because the evidence is such that 
the court can say, as a matter of law, that 
no other verdict is reasonably possible. The 
direction to render a verdict in favor of one 
party is the decision by the court upon a 
question of law. Such decisions are within 
the exclusive province of the court. In 
giving a verdict upon such an order, the 
jurors do not exercise discretion, but act 
ministerially as the instrument by which the 
court prepares the record which will sup- 
port the only judgment that can lawfully 
be given. They are no more at liberty to 
refuse obedience than is the clerk when he 
is directed to do the ministerial act of en- 
tering an order or judgment of the court. 
The verdict so signed by one of the jurors 
who is appointed as foreman by the court 
and who signs in obedience to the order, 


though in form the act of the jury, is really 
and in law the act of the court. It is need- 
less to elaborate further on these propo- 
sitions. They are fully sustained by the 
authorities. Curran vs. Stein, 110 Ky. 103, 
60 S. W. 839; Cahill vs. Chicago, etc., Co., 
74 Fed. 290, 20 C. C. A. 184; Cloquet 
Lumber Co. vs. Burns, 207 Fed. 50, 124 
C. C. A. 600; Pardee vs. Orvis, 103 Pa. 
451; Moore vs. Petty, 135 Fed. 675, 68 
C.C. A. 306; Bryan vs. Louisville, etc., Co., 
244 Fed. 650, 157 C. C. A. 98.” 


In Reay vs. Reay (Cal.), 275 Pac. 533, 536, 
the plaintiff brought suit on two counts. The 
court directed a verdict on Count 1, and the 
jury returned a general verdict in favor of the 
plaintiff. In holding that the verdict must 
be considered to apply to Count 2 alone, the 
court held: 


“No question in respect of this instruc- 
tion or its correctness is raised upon this ap- 
peal. On the record before us this instruc- 
tion must be assumed to be supported and 
justified from the evidence or the lack of 
evidence. The verdict of the jury was a 
general verdict as follows: ‘We, the jury, 
find for plaintiff and that plaintiff is en- 
titled to a return from defendants of the 
following described property and as dam- 
ages for the taking and detention thereof 
as follows (describing property and dam- 
ages).’ We are bound to assume that in 
reaching this verdict the jury obeyed the 
instruction of the court and that the verdict 
was in response to the other count in the 
complaint. 

“Without pursuing this branch further 
it will suffice to say that the following cases 
illustrate the principle: Estate of Sharon, 
179 Cal. 447, 460, 177 P. 283; Schudel vs. 
Helbing, 26 Cal. App. 410, 147 P. 89. 
Quoting from the Sharon case: ‘A verdict 
is directed by the court because the evi- 
dence is such that the court can say, as a 
matter of law, that no other verdict is rea- 
sonably possible. The direction to render 
a verdict in favor of one party is the de- 
cision by the court upon a question of law. 
Such decisions are within the exclusive 
province of the court. In giving a verdict 
upon such an order the jurors do not exer- 
cise discretion, but act ministerially as the 
instrument by which the court prepares the 
record which will support the only judg- 
ment that can lawfully be given. They are 
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no more at liberty to refuse obedience than 
is the clerk, when he is directed to do the 
ministerial act of entering an order or judg- 
ment of the court.’ 

“From the doctrine of the Sharon case 
it follows that the verdict of the jury here 
must be tied to the second cause of action, 
and that there is no verdict returned on the 
first cause of action. As the court was 
empowered to direct any one member of 
the jury to sign and return a verdict in 
compliance with the instruction, so also was 
the court empowered to enter judgment on 
that cause of action for defendants irre- 
spective of whether or not the jury returned 
iny verdict or if the jury refused to return 
a verdict in compliance with the instruc- 
tion. 


From these cases it is clear that the court 
has the right to enforce its ruling directing a 
verdict by whatever reasonable means _ it 


However, there was no decision that 
the court was required to do so until the case 
of Connecticut Fire Insurance Company of 
Hartford vs. Coppedge, 1 P. (2d) 350. In 
all of the cases prior to that time the court 
had enforced its order in one way or another, 


, 
chooses. 


and the method used had been attacked on 
appeal by the losing party below as error in 
the trial of the case. In the Connecticut Fire 
Insurance Company case, however, the court 
directed a verdict in favor of the defendant, 
and the jury returned a verdict in favor of the 
plaintiff. The defendant thereupon filed 
three motions,—one asking the court to ap- 
point one of the jurors foreman to have him 
sign the directed verdict, a second asking the 
court to enter judgment for the defendant 
notwithstanding the verdict of the jury, and 
a third asking the court to enter judgment in 
its favor. The court ultimately overruled all 
three of the motions and subsequently over- 
ruled the plaintiff's motion for a new trial, 
leaving the issues in the case determined yet 
not determined and dangling like the Indian 
fakir’s rope in mid-air. The defendant ap- 
plied for a writ of mandamus, which was 
granted, the court holding: 

* * * the defendant, having been de- 
prived of the right of appeal and having 
no adequate remedy at law, may, by man- 
damus, compel the trial court to render 
judgment in favor of the defendant, sub- 
ject to the right of the trial court to there- 
after grant the plaintiff a new trial.” 
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In this Connecticut Fire Insurance Com- 
pany case, however, a verdict had been re- 
turned for the plaintiff, so that a motion for 
judgment non obstante veredicto, which in- 
deed was filed, was appropriate, although 
used in an unusual situation. It was not un- 
til January of this year that a case was de- 
cided in which, in view of the jury’s refusal 
to find the requested verdict, the court grant- 
ed a new trial. It was in that case that the 
motion which is the subject of this paper was 
invented. 

It was a suit on a note, which the plaintiff 
introduced in evidence and rested. The de- 
fendant attempted to show that the maker 
had paid the amount of the note to the sales- 
man of the plaintiff company. It was not 
shown, however, in the defense, that the sales- 
man had possession of the note, nor was it 
shown that the salesman had actual au- 
thority to collect the note, and therefore the 
court directed a verdict in favor of the plain- 
tiff. The jury, after retiring, informed the 
court that it could not conscientiously con- 
form to the instructions of the court, and the 
court thereupon declared a mistrial and set 
the case down for rehearing. A motion was 
filed by the plaintiff asking the court to en- 
ter judgment in its favor notwithstanding the 
lack of a verdict. This was in due course 
overruled, and on mandamus to the St. Louis 
Court of Appeals, it was held that the court 
had no discretion but to enter judgment in 
favor of the plaintiff, regardless of the action 
of the jury. The opinion, reported as State 
ex rel. Witte Hardware Company vs. McEl- 
hinney, 100 S. W. (2d) 36, 39, held: 


“* * * Concededly respondent might 
have changed his mind about the propriety 
of the peremptory instruction and might 
have withdrawn the same from the jury, 
but he did not change his mind, and the 
instruction in question is still in the files as 
given, and the mistrial was declared, not 
because respondent changed his mind about 
the propriety of the instruction, but simply 
because the jury had refused to follow his 
direction. Under such circumstances, the 
full and proper exercise of respondent’s 
jurisdiction required that he bring the case 
to a conclusion by causing a final judgment 
to be entered from which defendant might 
appeal if aggrieved, unless, when presented 
with defendant’s motion for a new trial, 
respondent might conclude that the defense 
interposed had actually been one for the 
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jury, in which event he might grant defend- 
ant a new trial from which order plaintiff 
might appeal. Connecticut Fire Insurance 
Company of Hartford, Conn., vs. Cop- 
pedge, supra.” 


It is hardly likely that a practice so deeply 
ingrained in the practice of the country as 
entering a judgment upon the directed verdict 
of the jury will be abandoned without long 
and tedious efforts to that end, and, in view 
of the rarity of such recalcitrant jurors, it 
seems hardly worth the effort. Yet these two 
decisions in the Connecticut Fire Insurance 
Company and the Witte Hardware Company 
cases have unmasked the emptiness of this 
practice, and it may be that in the end the 
procedure followed will be simply the enter- 
ing of a judgment at the court’s direction at 
the close of the evidence. In any case, how- 
ever, it is the hope of the author of this paper 
that should a similar situation to that which 
we have been discussing confront one of the 
members of this convention, the motion we 
have described and the clear understanding 
of the proper practice in such cases afforded 
by these decisions will stand him in good 
stead. 

Since writing the above the Kansas City 
Court of Appeals has handed down its opin- 
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ion in the case of Newdiger vs. Kansas City 
and Kansas City Public Service Company, 
106 S. W. (2d) 51. 


In that case (a personal injury suit) the 
peremptory instruction offered at the close 
of the plaintiff’s case by the Public Service 
Company was marked “given”, but was not 
read to the jury. A general verdict was re- 
turned against the ‘“‘defendant”. The court 
entered judgment, among other things, dis- 
missing the cause as to the Public Service Com- 
pany, in whose behalf the peremptory in- 
struction was marked ‘‘given”. The Kansas 
City Court’s opinion recommended reversal 
on the ground that the judgment was unsup- 
ported by the verdict, saying: “It is well 
settled that the verdict is the basis and the 
only basis for the judgment”, and certified 
the case to the Supreme Court of Missouri 
as being in conflict with the opinion of the 
St. Louis Court of Appeals in the McElhinney 
case. 

What will become of our hard-fought-for 
rule of reason in this predicament therefore 
remains to be seen. We have only to hope that 
the Supreme Court will not abandon the 
rational logic of the right and duty of a judge 
to enforce his rulings without the aid of legal 
hokus-pokus. 


Do Statutory Provisions, As to Copy of Application for 
Insurance Being Furnished Applicant, Apply to 
Application for Reinstatement? 


By CALvIN WELLS, III 
Jackson, Mississippi 


HEN I was invited by our President 

to prepare a paper for presentation 
at this meeting of the Association, the first 
difficulty which confronted me was the se- 
lection of a subject which would be of inter- 
est to the members of the Association and 
which could be covered in the time allotted 
to me. The above subject was selected as 
meeting the test, but after several hours of 
preliminary work I discovered that the sub- 
ject could not possibly be properly handled 
in a limited time. I have, therefore, for the 
sake of brevity, omitted entirely a number 
of cases which should have been included, 
and many of those cited have not received 


the treatment their importance merited. I 
will not undertake to discuss the law relative 
to the nature of the contract of reinstatement 
—that is, whether by the reinstatement the 
old contract is revived or a new contract 
created. It is only necessary to say that it 
is now well settled that the performance of 
conditions in a life policy, for reinstatement 
after default in the payment of premiums, 
revives the original policy, or continues it in 
force, and does not create a new contract. 
Nor can I, in the limited time, discuss the 
history of and reasons for the legislation re- 
quiring that a copy of the application for 
life insurance be delivered to the Insured. 
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These subjects have heretofore been presented 
before groups of insurance lawyers, and I 
refer you especially to a paper read before 
the Association of Life Insurance Counsel on 
December 6, 1927, at New York City, by 
Robert M. Work, General Counsel of Illinois 
Bankers Life Association. 

Most of the policies issued by life insurance 
companies in recent years contain the follow- 
ing provision or one similar thereto: 


“REINSTATEMENT—Should this 
Policy lapse for non-payment of any pre- 
mium or instalment thereof, it may be re- 
instated at any time after the date of lapse 
upon written application therefor, and pro- 
luction of evidence of insurability satis- 
factory to the Company, and the payment 
of all premium arrears with interest at the 
rate of six per cent per annum, and the 
payment or reinstatement of any indebted- 
ness which existed at the time of such lapse, 
with interest from that date.” 


\nd as a part of the application for re- 
instatement, the following language, or lan- 
guage similar thereto, is incorporated: 


“I warrant, on behalf of myself and of 
any person who shall have or claim any 
interest in tHe above described policy, all 
of the statements and answers in my ori- 
ginal application for said policy to be full, 
complete, and true, and each of the above 
answers in this application for reinstatement 
to be full, complete, and true, and I here- 
by agree that in the event said Company 
shall grant the reinstatement of above 
policy, and if any statement in my original 
application or herein made shall within 
two years from the date hereof, prove in 
any respect not full, complete, and true, 
said policy upon return of the settlement 
tendered in connection with this reinstate- 
ment application, shall terminate except 
as to value thereof and rights thereunder, 
if any, at the date of lapse, and said policy 
shall be treated as if this request had not 
been’ made, and said policy had not been 
reinstated.” 


Section 5174, Mississippi Code of 1930, is 
as follows: 


“All life insurance companies doing busi- 
ness in the State of Mississippi shall de- 
liver to the insured with the policy, certi- 
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ficate, or contract of insurance in any 
form a copy of the insured’s application, 
and in default thereof said life insurance 
company shall not be permitted in any 
court of this State to deny that any of the 
statements in said application are true.” 


While the above section is from the Missis- 
sippi statutes, the same, or like provisions, 
are to be found in the laws of practically all 
other states. Long prior to the enactment of 
these laws by the various states, many of the 
companies had recognized the fairness of fur- 
nishing the Insured a copy of the applica- 
tion for the policy of insurance, signed by him, 
and had attached to the policy when issued 
a copy of the Insured’s application. The 
purpose of this procedure was, of course, to 
furnish to the Insured all information relative 
to the policy and the representations made 
by him in securing same. 

That the above statute applies to the orig- 
inal application executed by the applicant for 
his policy of insurance is unquestioned by life 
insurance companies. The question—and the 
one as yet unsettled by the courts of most of 
our states—is, whether an application for 
reinstatement of a lapsed policy is within the 
operation of the statute. In other words, is 
the Company precluded from setting up mis- 
representations made by the Insured in his 
application for reinstatement of his policy un- 
less the application is delivered to the Insured. 

A review of the decisions discloses that the 
courts are about equally divided on this 
question, and while some of the conflict may 
be explained by differences in the wording of 
the statutes, there remains a decided conflict 
in the several jurisdictions. It is not my in- 
tention to attempt to reconcile the conflict, 
but to determine, if possible, which of the con- 
flicting views is in accord with the intention 
of the statute. 

It will be convenient to consider, first, a 
group of cases in which the court has con- 
strued the statute to apply to applications for 
reinstatement: 


Alabama 


Section 4579, Alabama Code of 1907, is, 
in part, as follows: 


“No life nor any other insurance com- 
pany nor any agent thereof shall make any 
contract of insurance or agreement as to 
policy contract other than is plainly ex- 
pressed in the policy issued thereon.” 
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In Mutual Life Insurance Company vs. 
Allen, 166 Ala. 159, 51 So. 877, and in Mutual 
life Insurance Company vs. Lovejoy, 78 So. 
299; 83 So. 591, the Supreme Court of Ala- 
bama held that the above section of the Code 
of that State was applicable to applications 
for reinstatement; and in the Allen case, while 
another law was also involved, the opinion 
of the court concluded with the following 
pertinent statement: 


“We are of the opinion, however, that 
Section 4579 is broad enough to include 
any contract or agreement as to the policy 
whether it relates to the issuance of the 
policy or to a renewal, revivor, or reinstate- 
ment of same.” 


The Court did not decide whether the re- 
instated policy was the old or a new contract. 
Indeed, no mention is made in the opinion of 
a reinstatement clause in the policy. If, in 
fact, a new contract of insurance was created 
by the reinstatement, no fault can be found 
with the decision. On the other hand, if no 
new contract was created, the Court has given 
a broad construction to a statute that should 
be strictly construed. 


In the Lovejoy case, the policies contained 


the usual reinstatement clause. The Court 
recognized the “old contract” theory, and in 
the first of two cases involving similar polices, 
where the reinstatement application was not 
made a part of the policy, gave the same 
liberal construction to the statute as given by 
the Court in the Allen case. 


District of Columbia 


In Metropolitan Life Insurance Company 
vs. Burch, 39 App. D. C. 397, the Court held 
that a statute providing that every insurance 
company “shall deliver with each policy is- 
sued by it, a copy of the application made 
by the insured, so that the whole contract may 
appear in said application and policy, in de- 
fault of which no defense shall be allowed to 
such policy on account of anything contained 
in or omitted from such application,” applied 
to the application for the renewal of the policy 
as well as to the application for the original. 
The question of whether the reinstated policy 
was the old or a new contract was apparently 
not considered by the Court. An examina- 
tion of the record discloses (a fact not shown 
in the opinion) that the policy did not con- 
tain a reinstatement clause, nor was one writ- 
ten therein by statute. And so, while we 
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may not find fault with the result reached, 
we may well question the liberal construction 
placed on the statute by the court. 

The effect of the decision in the Burch case 
has been completely nullified by the new In- 
surance Code of the District of Columbia. 


Ohio 


In Prudential Insurance Co. vs. Gilligan, 7 
Ohio C. C. (N. S. 397, 28 Ohio C. C. 609, 
it was held that the statute of that State, which 
provided that every insurer should “return 
with and as a part of any policy issued by it 
to any person taking such policy, a full and 
complete copy of each application or other 
document held by it, which is intended in any 
manner to affect the force or validity of such 
policy, and any company which neglects so 
to do shall, so long as it is in default for such 
copy, be estopped from denying the truth of 
any such application,’ contemplated more 
than one application, and that it applied in 
case of an application for a renewal of a 
lapsed policy. 

It will be noted that the language of the 
statute is rather broad, and the Court may 
be well justified in construing the language 
“each application” as having reference not 
only to the application executed with the 
original policy, but any subsequent application 
for reinstatement. Certainly,-the language of 
the statute is broader than that found in the 
usual statute. 


Oklahoma 


In Missouri State Life Insurance Co. vs. 
Jensen, 199 Okla. 130, 281 Pac. 561, the 
policy involved contained the usual reinstate- 
men clause. After lapse for non-payment of 
premium and reinstatement, the Company 
brought an action to cancel the policy, alleg- 
ing fraudulent representations in the applica- 
tion for reinstatement. A copy of the ap- 
plication to reinstate was not attached to the 
policy or delivered to the Insured. The Court 
construed Section 6728, C. O. S. 1921, which 
provides: ‘‘* * * every policy which contains 
a reference to the application of the insured, 
either as a part of the policy or having any 
bearing thereon, must have attached thereto 
a correct copy of the application, and unless 
so attached the same shall not be considered 
a part of the policy or received in evidence” 
as applicable to an application to reinstate 
as well as the original application. 

The Court recognizes and approves the 
“old policy” theory, but construes the statute 
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as broad enough to include the reinstatement 
application—a construction that may well be 
questioned. 


Louisiana 


In Fisette vs. Mutual Life Insurance Com- 
pany of New York, 110 So. 880, a statute 
providing that “every policy of insurance is- 
sued or delivered within the State * * * shall 
contain the entire contract between the parties 
and nothing shall be incorporated therein * * * 
unless the same are endorsed upon or attached 
to the policy when issued,” was held to apply 
to an application to “establish” or “place in 
force’ a policy on which the first premium 
was not paid within the prescribed time, as 
well as to the application for the policy. 

And in Eddins vs. National Life & Acci- 
dent Insurance Co., 138 So. 430, it was held 
that the statute applied to an application for 
reinstatement of a policy lapsed for the non- 
payment of a premium. 

The question of whether the reinstated con- 
tract was the old or a new contract, was not 
considered or decided by the Court in either 
case. It condemned as too technical the con- 
struction placed on the statute by the com- 
panies. 


Towa 


A considerate legislature has settled the 
question fully and completely in Iowa by en- 
acting a statute which provides: 


“All insurance companies shall upon the 
issue or renewal of any policy attach to 
such policy or indorse thereon a true copy 
of any application or representation of the 
assured, which, by the terms of the policy, 
are made a part thereof, or of the contract 
of insurance, or referred to therein, or which 
may in any manner affect the validity of 
such policy.” 


In Goodwin vs. Provident Saving Life As- 
surance Society, 97 Iowa, 226, 66 N. W. 157, 
the Iowa Court correctly refers to the fore- 
going provision as being “about as broad as 


language can make it.” There can be no 
quarrel with this decision. The statute is 
plain and unambiguous; it applies to the 
“issue or renewal of any policy.” 

I will now discuss the cases holding that 
the statute applies only to the written appli- 
cation executed at the time the policy was 
originally issued. 
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New York 


The question was before the New York 
Court in the case of New York Life Insurance 
Co. vs. Rosen, et al, 236 N. Y. S. 659, and 


‘the Court in an able opinion held that a 


statutory provision requiring “every policy of 
insurance issued or delivered within the state 
* * * shall contain the entire contract between 
the parties and nothing shall be incorporated 
therein by reference to any * * * application 
or other writing unless the same are endorsed 
upon or attached to the policy when issued” 
was not applicable to an application for re- 
instatement of a policy. The original policy 
contained a reinstatement clause under which 
the Insured could renew or reinstate the policy 
as a matter,of right. Under this clause the 
Court adopted the ‘old contract” theory and 
in the opinion said: “It would require a 
strained construction to hold that a statute 
which applies solely to the policy when orig- 
inally issued may also be applied to a policy 
when reinstated.” 


Tennessee 


A good example of the application of the 
strict construction rule to this question is 
found in the case of Linder vs. Metropolitan 
Life Insurance Company, 148 Tenn. 236, 255 
S. W. 43. The Court in that case held that 
the statutory provision of that State provid- 
ing that “no statement shall avoid the policy 
unless it is contained in a written application 
and a copy of such application shall be en- 
dorsed upon or attached to the policy when 
issued,” did not undertake to regulate the 
reinstatement of policies which had already 
been issued but had been permitted to lapse 
for nonpayment of premiums, the statute ap- 
plying only to applications made for original 
policies. The Court in the opinion pointed 
out that no reference whatever is made in the 
statute itself to the renewal or reinstatement 
of policies, and in applying the rule of strict 
construction says: “So, following the well- 
established rule of construction, these statutes 
must be construed as applying only to mat- 
ters with which they deal in express terms.” 


Massachusetts 


One of the earliest reported cases on the 
subject is that of Holden vs. Metropolitan 
Life Insurance Company, 74 N. E. 337, de- 
cided by the Supreme Court of Massachusetts 
in 1905. The applicable statute of that state 
is in the usual form and provides in part: 
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“Every policy which contains a reference to 
the application of the Insured, either as a 
part of the policy or as having any bearing 
thereon, must have attached thereto a cor- 
rect copy of the application, and unless so 
attached the same shall not be considered a 
part of the policy or received in evidence.” 

The Court reached the conclusion that the 
statute did not apply to an application given 
to reinstate a lapsed policy, and predicated 
the conclusion on two propositions: (1) that 
the reinstatement did not create a new con- 
tract of insurance, and (2) that the statute, 
being in derogation of the common law, should 
be strictly construed. 


Michigan 


The Supreme Court of that State, in con- 
struing a statute similar to that of Mississippi, 
held in the case of New York Life Insurance 
Company vs. Buchberg, 228 N. W. 770, 67 
A. L. R. 1488, that the statute did not apply 
to an application for renewal. The Court 
in its opinion cited with approval the cases 
holding the reinstatement a revival of the old 
policy, and applied the strict construction 
statute in the following language: 


“The statutory provision limiting proof 
of fraud incident to the original application 
for insurance to the statements contained 
in the copy attached to the policy is in 
derogation of common law, which always 
permitted the avoidance of a contract pro- 
cured by means of fraud. Any statutory 
provision which deprives one of the right 
to allege and to prove a material fraud, 
or which places any condition upon a lit- 
igant’s right to rely upon fraud as a de- 
fense, should not be extended by implica- 
tion beyond the plain meaning of the 
statutory language.” 


Pennsylvania 


The statutory provision of that State, Sec- 
tion 318, Insurance Code 1918, provides in 
part: “All insurance policies issued * * * 
shall contain or have attached to said policies 
correct copies of the application as signed by 
the applicant * * *.” The Court in constru- 
ing this section (Rothschild vs. New York 
Life Insurance Company, 162 Atl. 463) held 
that if the original policy contained a rein- 
statement clause and the policy was reinstated 
during the period provided in the policy, the 
reinstatement of the lapsed policy was not the 
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issue of a policy in contemplation of the 
statute. 

The Court in the opinion distinguished a 
former decision of that Court (McDonald vs. 
Metropolitan Life Insurance Company, 304 
Pa. 213, 155 Atl. 491) by showing that the 
policy involved in the McDonald case did 
not contain a reinstatement clause. As a re- 
sult, when the policy lapsed it was absolutely 
at an end, all the rights of the Insured were 
forfeited, and the liability of the defendant 
ceased. Under these facts, the reinstatement 
was not a revival of the old contract, but an 
entirely new contract between the parties. 


Mississippi 


The most recent case that I find construing 
the usual statutory provision is Walker vs. 
Acacia Mutual Life Insurance Company, 173 
So. 453, decided by the Supreme Court of 
Mississippi in 1937. The Court there re- 
cognized the application of the rule of strict 
construction to the statute, and in deciding 
that the statute does not apply to an applica- 
tion given to reinstate a lapsed policy, said: 


“The langage of the statute plainly has 
reference to the application upon which the 
original policy is or was issued and deliv- 
ered, and not to any reinstatement subse- 
quent to the original delivery. To extend 
the language of the statute to make it 
mean that for which appellant contends, 
would be to indulge in judicial legislation, 
from which, under established principles, 
we must refrain. In addition, there is the 
salutary rule of controlling importance here, 
and that is that, ‘any statutory provision 
which deprives one of the right to allege 
and to prove a material fraud, or which 
places any condition upon a litigant’s right 
to rely upon fraud as a defense, should not 
be extended by implication beyond the plain 
meaning of the statutory language.” 


The policy involved contained the usual 
reinstatement clause—a fact not disclosed in 
the opinion except by implication—and since 


the reinstatement was made during the 
period provided in the policy for reinstating 
lapsed policies, no new contract was created, 
and the Court’s decision is in accord with the 
other cases supporting this line of authority. 


Conclusion 


In conclusion I submit that there exists a 
decided conflict in the decisions from the sev- 
eral jurisdictions. Some of the conflict can 
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be accounted for by differences in the phrase- 
ology of the statutes. The provisions of the 
Iowa statute, for example, are broad enough 
to include in express terms an application for 
reinstatement of a lapsed policy, as well as 
the application for the original policy. 
Courts of other states have cited and approved 
the decision of the Iowa Court, and have 
given a like construction to the statutes of 
their states—a construction not justified be- 
cause of the limited provisions of such statutes. 
Such statutes have been held applicable to re- 
instated policies in the States of Alabama, Ohio, 
Oklahoma, Louisiana, and Iowa; and in those 
states, in order for the company to assert mis- 
representations made in the reinstatement ap- 
plication, a copy of the application must be 
attached to the policy. 

I think the correct rule is the one recog- 
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nized by the Courts of New York, Tennessee, 
Massachusetts, Michigan, Pennsylvania, and 
Mississippi, as shown by the cases hereinabove 
cited from those jurisdictions. These juris- 
dictions hold in effect that if the reinstate- 
ment is made by virtue of a contractual pro- 
vision contained in the policy, the reinstated 
policy is not a new contract of insurance but 
the old policy revived. At common law no 
such impediment, as is imposed by a liberal 
construction of statutes like those under con- 
sideration, was thrown in the way of a lit- 
igant seeking to establish that a contract was 
vitiated by fraud. These jurisdictions hold, 
therefore, that such statutes, being in deroga- 
tion of the common law, should be strictly 
construed, and not extended by implication or 
judicial legislation beyond the plain meaning 
of the language employed by the Legislature. 


Unauthorized Practice of Law* 


HE subject of unauthorized practice of 

law seems to have received more atten- 
tion during the past year than at any other 
time. In practically every state, Bar Asso- 
ciations have instituted proceedings to pro- 
hibit laymen from continuing to perform work 
that is claimed to constitute the practice of 
law, or engaging in the law business. Pre- 
viously the attack has been largely directed 
against trust and title companies and collec- 
tion agencies, but during the past year, while 
these activities have continued, more atten- 
tion seems to have been given to lay adjusters 
(whether they are independent adjusters or 
salaried employees of insurance companies) 
and lay claim superintendents in the offices 
of insurance companies. The actions against 
lay adjusters have sought to prevent them not 
only from adjusting claims but also from ap- 
pearing before referees hearing compensation 
claims under the Workmen’s Compensation 
Laws. 

Already final and conflicting decisions have 
been rendered in a few states. In Ohio, the 
Supreme Court held that an independent lay 
adjuster appearing before a referee hearing 
compensation claims is not practicing law, al- 
though one appearing before the appeal board, 
which hears appeals from the decision of the 
referee, is practicing law’. In Illinois, on the 


‘Goodman et al. vs. Beall, et al., Industrial Com- 
mission of Ohio, 130 Ohio State 427. 


other hand, the Supreme Court held that an 
independent adjuster appearing before such 
a referee is practicing law’. In Pennsylvania, 
an action was brought by a local bar associa- 
tion to restrain a salaried lay adjuster of an 
insurance company from appearing for his 
company before a workmen’s compensation 
referee, because it was claimed that he was 
practicing law. The Supreme Court of 
Pennsylvania affirmed the decision of the 
lower court in holding that appearing before 
the referee was practicing law, but also held, 
contrary to the lower court, that preliminary 
work done by laymen in preparing and filing 
pleadings in workmen’s compensation cases 
was not practicing law. While the case was 
pending before the Supreme Court a law was 
enacted in Pennsylvania expressly permitting 
representatives of labor unions to appear for 
claimants before referees or the board, but 
inasmuch as the Supreme Court has held that 
this constitutes the practice of law, it is doubt- 
ful whether they will be permitted to do so. 
This involves the question of whether the 
courts or the Legislature have the power to 
regulate the practice of law, which will be 


*People ex rel. The Chicago Bar Association vs. 
Goodman, 8 N. E. (2d) 941. 
*Shortz vs. Farrell. 


*This report delivered at Annual Convention and 
accepted in lieu of report of this committee appear- 
ing in July, 1937 Insurance Counsel Journal. 
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discussed later. I believe that this is the only 
case which has been brought against a salaried 
lay adjuster of an insurance company to pre- 
vent him from appearing before a referee un- 
der the Workmen’s Compensation Law. 

It is well recognized that the fundamental 
purpose of Workmen’s Compensation Laws is 
to provide compensation to injured employees, 
regardless of fault, and a simple and speedy 
method of determining claims without the ex- 
pense of lawyers. The referees hearing the 
claims are not required to be lawyers; the 
usual rules of evidence do not apply, and the 
hearings are informal. Because the laws 
provide that the state shall safeguard the in- 
terest of injured employees at these hearings, 
the injured party does not require a lawyer 
in the usual case. If insurance companies 
believe that lawyers are necessary to protect 
their interests in such informal proceedings, 
they naturally would be retained. It, there- 
fore, is difficult to see how the Bar Associa- 
tions can justify this forcing of lawyers into 
the compensation field, or how they can sup- 
port their claim that in doing so they are 
thinking only of the public good, which can 
be their only proper justification for seeking 
to exclude laymen from such work. It is 
doubtful if any group in the country employs 
lawyers to a greater extent than casualty and 
surety insurance companies, but if the views 
of some of the more militant leaders of the 
Bar are adopted by the courts, it will be im- 
possible for these companies to have anyone 
except a lawyer perform much of the respon- 
sible work in their offices. 

One of the most active leaders of the Bar, 
in its efforts to eliminate lay adjusters and lay 
claim superintendents, has stated that the ad- 
justment of casualty insurance claims, in his 
opinion, is the practice of law; that these com- 
panies doing business in his state must have 
the claims arising against policyholders 
handled, passed upon and adjusted by law- 
yers. In other words, he believes that every 
casualty company doing business in his state 
must maintain a lawyer claim department in 
that state or refer all claims arising against 
policyholders to lawyers in that state for dis- 
position, including determination of liability. 
This would, he states, only permit counsel in 
the Home Office to review the opinion of the 
lawyers of that state and dictate the action of 
the company on the claims, but the company 
must have the advice and assistance of law- 
yers in that state. He further believes that 
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while doing purely investigating and appraisal 
work is not the practice of law, yet those do- 
ing such work invariably perform other work 
which does constitute the practice of law, and 
for that reason, even these men should be sup- 
planted by lawyers as soon as they leave the 
employ of the company for any reason. To 
effectuate this plan various actions were 
brought in the State of Missouri and are now 
pending in the courts. It is to be hoped that 
one or more of these actions will finally go 
to the Supreme Court of the United States. 

Perhaps the most extreme views expressed 
in the above statement is as to the home of- 
fice counsel. It is difficult to believe that 
any one would express the view that repre- 
sentatives of a company in another state can- 
not submit legal questions to the home office 
counsel and legal department and be guided 
by their advice. Apparently it will be neces- 
sary to prohibit the use of the mails to the 
companies in such matters. I presume the 
theory is that the home office counsel is 
practicing law in a state where he is not 
licensed if he sends a legal opinion to one in 
another state. I assume also that it is con- 
tended that a citizen of one state cannot con- 
sult a lawyer in another state, that is, through 
the mails or by telephone or telegraph, but 
must transport himself to the other state to 
consult the lawyer. But it would appear that 
even this may be thought illegal if the sub- 
ject as to which legal advice is desired con- 
cerns a matter outside the state in which the 
lawyer is licensed. Such fanatical zeal for 
a cause would hardly seem to warrant or en- 
courage the sympathy and respect of reason- 
able lawyers, while it naturally fosters the 
contempt and antipathy of laymen at large. 
Already too many uncomplimentary editorials 
have appeared in our leading newspapers, and 
if laymen in our communities are to be de- 
prived of a livelihood by Bar Associations be- 
cause of engaging in pursuits that only through 
the decisions of sympathetic courts and by the 
greatest stretch of the imagination can be con- 
sidered the practice of law, I fear that even 
greater criticism of the legal profession will 
be incurred. One must realize that in this 
controversy there .is involved the welfare of 
thousands of representative citizens, who, 
after years of training, may be required to 
try to learn new occupations, or join the army 
of unemployed. 

This work, which the Bar Associations seem 
so anxious to have attorneys monopolize, does 
not appear likely to add to the dignity of the 
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Bar. Though it may provide employment for 
young law school graduates for a short time, 
soon they will be anxious to leave for “greener 
pastures”. On the other hand, the laymen 
are willing to stay and advance in the com- 
panies. If the companies and claimants have 
found that laymen can perform such work 
without legal training, it seems to me that the 
Bar Associations cannot justify their action 
on the ground of the public good. As to lay 
adjusters, it hardly seems correct to say that 
one who is sent out to investigate the facts 
of an accident is giving a legal opinion as to 
the company’s liability, if, after obtaining 
the statements of witnesses and investigating 
the facts of the accident, he reports that, in 
his opinion, the insured was not responsible 
for the accident and, therefore, he and the 
company have no liability. Questions of law, 
construction of policies, examination of laws 
ind decisions bearing upon liability are, of 
course, referred to lawyers. If laymen cannot 
express an opinion on the facts as to who was 
responsible for an accident, it would seem 
that the law should also require that all jurors 
who may later determine the responsibility 
of the parties, upon which the liability of the 
insured and the company depends, must also 
be lawyers. Furthermore, if laymen are thus 
practicing law, it would appear that under- 
writers in company offices, and possibly agents 
and brokers, must be counselors at law, for 
they must advise applicants for insurance as 
to the provisions of policies and the company’s 
liability. Also, if an insured has a loss, he 
usually calls upon his agent or broker to take 
up the matter with the company, advise him 
of his rights under the policy and collect his 
claim. Only when his claim is rejected does 
he retain a lawyer. It is rather difficult to 
find any one who would not have to be an 
attorney if the views of some of the Bar As- 
sociations’ leaders were fully applied. In fact, 
a prominent New York lawyer has already 
stated that insurance agents and brokers may 
be practicing law. 

In regard to adjusters, Mr. Stanley B. 
Houck, Chairman of the Standing Committee 
on Unauthorized Practice of the Law of the 
American Bar Association, stated as follows: 


“There probably is a legitimate field of 
lay activity from the Insurance Adjusters; 
-at least in theory. Whether as a practical 
matter, such an adjuster can conduct 
his ordinary activities without drifting into 
the practice of law, is frequently question- 
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ed... Ido not believe that those engaged 
in this form of activity should call them- 
selves adjusters. Their legitimate field is 
limited to ascertaining the facts and ap- 
praising and valuing the loss. It is prac- 
tice of law, in every case, for them to en- 
deavor to value or appraise a personal in- 
jury. They clearly cannot adjust or settle 
claims in a broad sense. The taking of 
statements of witnesses theoretically, at 
least, may not constitute practice of law; 
although a discriminating statement may 
very readily and easily do so. To illu- 
strate: - If one goes to witnesses and with- 
out leading or suggesting, merely notes and 
reports in narrative form, exactly what they 
saw, heard and did, no practice of law oc- 
curs. If, however, the investigator goes 
with knowledge of what facts are relevant 
and material and develops a statement with 
this in mind, law is practiced.” 


It would appear from this statement that 
no layman who has any knowledge of what 
constitutes negligence should ever be sent out 
to investigate the facts of an accident if he 
is to ask questions in order to ascertain the 
important facts of the accident, such as 
whether the driver put out his hand to indicate 
a turn, sounded his horn, etc. This certainly 
is drawing a very fine distinction as to whether 
a layman is or is not practicing law. 


On the other hand, some lawyers do not 
take such an extreme position. For instance, 
John W. Savage, Chairman of the Junior As- 
sociation of the Milwaukee Bar, in an article 
in the February, 1937, number of the Bulle- 
tin of the State Bar Association of Wisconsin 
entitled “Unauthorized Practice of Law in 
Adjusting”, distinguishes independent adjust- 
ers from salaried adjusters of insurance com- 
panies, as follows: 


“But there is a distinction between an 
‘independent adjuster’ and one who is a 
regular employee of an insurance company. 
The independent adjuster is one who sets 
up an office and holds himself out as a 
qualified adjuster to whomever may retain 
him. He does so on a “piece work” basis. 
He advertises and solicits business. He 
has no interest in the claims or litigation 
personally or as a part of a corporate en- 
tity that has such an interest. He merely 
asks that certain claims of a legal nature 
be given him to adjust, and he bases his 
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charge on each claim so delegated. In do- 
ing so he acts exactly as a lawyer. 

“On the other hand, adjusters regularly 
employed by insurance companies as part 
of the corporate entity are not practicing 
law. They are merely handling claims 
made against the insurance carrier, and in 
which the insurance carrier is directly in- 
terested financially. There is no other way 
of handling these claims than through such 
agents, for corporations can only act 
through agents. To hold that these mat- 
ters must be handled only by lawyers would 
in effect be saying that all the directors of 
an insurance company must be lawyers, for 
it is the directors that ultimately pass on 
all claims.” 


Another important question on which judges 
differ is whether the courts or the legislatures 
have the power to determine what is practic- 
ing law. Because the answer depends to a 
considerable extent on the provisions contain- 
ed in the various State Constitutions, there 
will not be unanimity of decisions on this 
point. In one case the Missouri Supreme 
Court en banc held, in substance, that the 
control and regulation of the practice of the 
law was a matter within the control of the 
Supreme Court in the exercise of the judicial 
power, but that the legislature might pass 
regulatory statutes in aid of but not to 
frustrate the judicial power. In a later case 
before the Supreme Court of Missouri en 
banc, one judge, in an opinion in which none 
of his associates concurred, went a step further 
and held that the judicial power is exclusive 
of any legislative interference and that the 
state statutes regulating the practice of law 
are unconstitutional and void as an encroach- 
ment on the judicial power. Five of the 
judges in this case took an opposite view and 
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held that the statutes concerning the practice 
of law constitute a valid constitutional exer- 
cise of the legislative power. The net result 
seems to be that while heretofore the «ourt 
was unanimous in holding that the regulation 
of the practice of law was within the judicial 
power, but might be supplemented by legisla- 
tion, five (or six) of the seven judges recently 
held that the practice of law may be regulat- 
ed primarily by the legislature. 

Members desirous of investigating this sub- 
ject are referred to an excellent article in the 
May, 1937, issue of the United States Law 
Review, entitled “Inherent Power of the 
Courts with Respect to Unlawful Practice of 
the Law.” 

At the Mid-winter Meeting of the Executive 
Committee of the Association, a resolution 
was adopted authorizing the President of the 
Association to extend invitations to the Asso- 
ciation of Casualty and Surety Executives 
and the American Mutual Alliance to each 
appoint a Committee of Three to confer and 
cooperate with a Committee of Three of the 
International Association for the purpose of 
formulating and defining the border line ac- 
tivities acceptable to insurance companies 
and lawyers in which the insurance adjusters 
may and may not lawfully and/or ethically 
engage, and to appoint a Committee of Three 
from the International Association for the pur- 
pose of conferring and cooperating with the 
committees appointed by the two company 
associations. This Committee has met and 
prepared a report which will also be submitted 
to the Convention. If that Committee is to 
be continued, we doubt the necessity for the 
continuance of this Standing Committee. 

GARNER W. DENMEAD, 
Grover T. OWENS, 

Joun M. Staton, 

Hervey J. Drake, Chairman. 


Report of Secretary August 15, 1937 


S Secretary of the Association and in 
compliance with its by-laws, I hereby 
submit for your consideration my annual re- 
port for the period from August 15, 1936 to 
August 15, 1937. 

Membership: The Executive Committee 
at its Mid-Winter meeting at St. Augustine, 
Florida, February 1, 2 and 3, 1937 came to 
the conclusion that there were many thorough- 


ly qualified insurance counsel who were not 
members of the Association and that it was 
necessary, in order for the Association to 
properly carry out the purposes of its organ- 
ization, to secure these lawyers as members. 
Your Secretary, therefore, prepared a list in 
his office of lawyers that he thought were 
properly qualified to become members of the 
Association and forwarded these lists to the 

















1937 


October, 


State Membership Committees with the re- 
quest that they select from the lists names 
of lawyers they considered eligible and ap- 
proach them in regard to joining the Associa- 
tion. As a result of this, some 160 appli- 
cations were secured. 

During the period covered by this report 
we had 7 deaths reported; 57 resignations; 

3} delinquents for 1937; and 48 were drop- 
ped from the rolls for non-payment of their 
1936 dues. 
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Our Membership as of August 15, 1937, 
was 1327. New members secured during this 
period were 236. 

The Secretary’s Office collected the dues 
and forwarded the money collected to the 
Treasurer, collecting during this period the 
sum of $10,681.66. 


RIcHARD B. MONTGOMERY, JR., 
Secretary. 


Treasurer’s Report 


Gentlemen, I have the following report of finances to make to the Association: 


Cash Balance—Aug. 10, 1936 


\pp—CasH RECEIPTS 


Less—Casu DISBURSEMENTS 


Stenographers’ Salaries 

Postage, Telephone, Telegraph, Express 
Printing and Stationery. 
Convention expense 
\lid-winter Executive Committee Meeting _ 
Journal and Year Book 
Supplies 

\uditing 

Insurance 

Secretary’s E xpenses to Dallas Texas 
Repairs to Mimeograph 


Rent of Office and Typewriter so - _ 


nn ie a 


Tota, DISBURSEMENTS 


CasH BALANcCE—Aucust 9, 1937 


ON DEPOSIT IN THE FOLLOWING BANKs: 


Seaboard Citizens National Bank, Norfolk, Va. 
National Bank of Commerce, Norfolk, Va... 


\ll bills are paid with the exception of 
possibly one or two hundred dollars, most of 
those bills being in the office of the Secretary. 

For the benefit of the Association, I have 
prepared something in the nature of a com- 
parison between last year and this year. Last 
year we had on hand $9,981.07. The Sec- 
retary had on hand $1,110.45, making a total 

f $11,091.52. The total fund of $11,091.52 


$ 9,981.07 
10,072.45 


$20,053.52 
...$1,350.50 


$ 8,737.83 


$11,315.69 


$6,219.39 
5,096.30 


$11,315.69 


differs from this year’s statement of $13,045.90 
in the sum of $1,952.40. At the end of 1935 
we had a total of about $7,000.00. At the 


end of 1936 we were $2,648.81 better off 
than we were at the end of 1935, and this 
year we are $1,952.40 better off than we 
were last year at the last convention. 
Harvey E. Wuite, Treasurer. 
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Report of the General 


T the Convention of this Association in 

1932, there was created a General Leg- 
islative Committee for our Association and 
local legislative committees for each state and 
province. The unique position which many 
of our members occupy, places the Associa- 
tion in a most advantageous position to render 
a real service to the industry, in this regard, 
and through the industry to the public, for 
after all, if insurance is impressed with a 
public trust, that which affects insurance 
likewise affects the public. 

Lawyers recognize their duty to the public, 
even though it may transcend their private 
interests and they also recognize that eternal 
vigilance is necessary to prevent the enact- 
ment of unjust or oppressive laws. They 
further recognize that to render the fullest 
measure of service to their clients and the 
public they must advise in relation to whole- 
some legislation affecting their clients and 
the general public and must oppose unjust 
and oppressive measures. 

During the year 1937, Congress and the 
Legislatures of forty-three states were in 
session. A total of more than 40,000 bills 
were introduced. Of these, more than 8,000 
in one form or another affected insurance. 
Inevitably, many of these measures were 
bound to be objectionable to insurance in- 
terests because they were the product of in- 
terests adverse to sound insurance practices 
and they gave no consideration to the public 
good. As in many former years, there was 
a definite legislative trend toward the passage 
of bills designed to prejudice insurers in their 
relations with the public and to impose upon 
them unconscionable requirements in their 
relations with government. Some of the pro- 
posed bills were so radical and ill-considered 
that their enactment into laws would have re- 
sulted in irreparable damage to the insurance 
industry and ultimate injury to the public. 
Opposition to such legislation was essential 
and your general committee and the several 
state legislative committees, cooperating with 
all other insurance interests and laboring tire- 
lessly throughout the legislative year, accom- 
plished most notable results in assisting to 
successfully prevent the enactment of thous- 
ands of these unwholesome measures. 

The work of the General Legislative Com- 
mittee has been primarily to supervise and co- 
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ordinate the efforts of the local committees. 
While maintaining constant contact with 
them, we have also kept in close touch with 
company representatives and other insurance 
interests. The resolution of this Association 
creating this committee stated that its purpose 
should be: 


“to keep in touch throughout the country 
with proposed adverse legislation against 
Insurance Companies and to contact the 
proper officials of Insurance Companies 
and their organizations dealing with legis- 
lative matters and foster legislation fair 
to the public and Insurance Companies.” 


This we have most consistently endeavored 
to do and our efforts have been most gracious- 
ly accepted and most appreciatingly acknow- 
ledged. We have endeavored to receive re- 
ports from the committees in each state as 
to proposed adverse legislation, and also in 
relation to the needed changes in the laws of 
the respective states concerning insurance 
matters; to advise the state committees with 
reference to opposition to adverse bills af- 
fecting insurance companies and to request 
the state committees, after proper approval, 
to foster fair legislation concerning the insur- 
ance business. 

It has also been our earnest effort to ob- 
tain and maintain the cooperation and co- 
ordination of every insurance group so that 
we might present an united front in opposi- 
tion to dangerous legislation and in support 
of beneficial measures. We have sought to 
advance the interests of the entire insurance 
industry, rather than the interests of any 
particular branch or group, and have avoided 
participation in legislation controversial with- 
in the industry. 

Your local committees, with the cooperation 
of the insurance fraternity, were called upon 
to work against the passage of bills introduced 
in eleven states to create state funds for 
workmen’s compensation, state funds for of- 
ficial bonds and state funds for the payment 
of personal injury claims arising out of auto- 
mobile accidents. They were also called up- 
on to work against bills to enlarge procedural 
rights and remedies so as to lighten the bur- 
dens of plaintiffs seeking judgments in auto- 
mobile damage cases and placing such cases 
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in a Class different from other cases. The 
fights against these bills were uniformly suc- 
cessful, and invariably the proposed measures 
were defeated. 

Your local committees, and the other in- 
surance groups, also succeeded in killing num- 
erous bills to establish individual and corpo- 
rate state income taxes, to permit the forma- 
tion and operation of various associations un- 
regulated by the departments of insurance, 

permit plaintiffs in automobile accident 

es to apprise juries that defendants were 

ured, to allow the joinder of the insurer 
in personal injury actions and to limit the 
right to take releases. 

In several states, legislative efforts were 

ide to substitute “comparative negligence” 

“contributory negligence”, and in almost 
ry state where'a “guest law” exists bills 
re introduced to repeal same. Most of 

h bills were smothered in committee. 
Only one passed. 

In one state, bills 


were introduced to 


lish the office of State Fire Marshal, to 
repeal the Guest Law, to abolish deficiency 
judgments in mortgage foreclosures, to create 
a state fund on automobile liability matters, 
to levy professional and occupational taxes, 


to establish liens for physicians, nurses, 
dentists and hospitals for services rendered in 
automobile accident cases, to permit savings 
banks to establish insurance departments and 
to enact the Townsend plan. Your commit- 
tee, in union with other representative insur- 
ance interests working in that state, succeeded 
in bringing about the defeat of all of those 
bills and, in addition, was successful in pre- 
venting the passage of a number of pro- 
cedural bills, such as a bill to permit cross 
examination of the agents of corporations, a 
bill to make “the assured clear distance 
ahead” a jury question, a bill making an au- 
tomobile owner or operator liable under almost 
every conceivable circumstance for injuries 
caused by the automobile, and a bill to re- 
quire the pleading of the defenses of sole 
negligence and contributory negligence, if re- 
lied upon. It is also to be observed that in 
this same state 1100 bills were introduced, 
of which one out of every five concerned in- 
surance. 

The local committee in another state op- 
posed and aided in the defeat of proposals 
for the creation of two separate state funds 
for health insurance, four separate state 
funds for automobile insurance and one state 
fund for workmen’s compensation. 
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The perennial tax measures made their ap- 
pearance everywhere. Franchise taxes, pre- 
mium taxes, income taxes and flat policy 
taxes were sent pellmell into the hoppers, but, 
except in a few instances, existing tax laws 
were not substantially changed. 

Workmen’s compensation laws furnished a 
fertile field for the attention of legislatures 
but, of the hundreds of proposed amendments 
to the various state compensation laws, only 
a very few were actually passed. In one 
state, the attempt to create a monopolistic 
workmen’s compensation fund was success- 
fully opposed by your committee and other 
insurance groups. 

Throughout the country there has been a 
pronounced effort, on the part of certain law- 
yers and others interested in the maintenance 
of personal injury litigation, to secure the 
passage of laws making it more difficult for 
insurance companies to dispose of cases by 
amicable settlements before suit. For ex- 
ample, in one state it was proposed to make 
releases void if taken within 90 days follow- 
ing the accrual of a cause of action. In an- 
other state a bill was introduced providing 
that no valid personal injury releases could 
be taken within 30 days after an injury and, 
in another, legislators even went so far as to 
propose to make invalid any releases in a 
personal injury case unless the claimant was 
represented by an attorney or the settlement 
was approved by a court of record. That 
none of those bills were passed was in a large 
measure due to the conscientious efforts of 
the various insurance interests, including your 
local committees. 

The local committee in another state op- 
posed, and aided in the defeat of a bill pro- 
viding that the concealment or misrepresenta- 
tion of facts by the assured or his failure to 
cooperate should not constitute defenses in 
an action by the claimant against the insurer, 
a bill making parents liable for the torts of 
their children, and bills creating a state bond- 
ing fund and a state fund for automobile lia- 
bility insurance, together with many others 
of more or less importance, and also aided in 
the enactment of legislation upon which all 
insurance interests were united. It must be 
said in relation to the particular state refer- 
red to, as well as in other states, that our 
members and our officers, resident therein, 
worked valiantly and gave lavishly of their 
time and expense in supporting our local com- 
mittees. 

Outstanding work was done in securing the 
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amendment of measures, which were objec- 
tionable as first proposed, so as to make them 
beneficial to the public and industry. Thus, 
in a number of states, objectionable com- 
pulsory automobile liability insurance laws 
were rewritten into sane, satisfactory and 
sensible financial responsibility laws. One 
state legislature passed an act permitting 
spouse to sue spouse in tort but not until an 
amendment was added providing that such 
claims be not covered by an insurance policy 
unless the policy expressly so stipulates. 

In addition to opposing and fostering the 
amendment of objectional measures, your 
committees, in cooperation with the other in- 
surance groups, functioned valuably in urging 
the passage of laws beneficial to the public 
and the insurance companies. An example 
of the wholesome results attained may be 
noted in a growing tendency on the part of 
legislatures to require that public bonds be 
executed by corporate sureties. Likewise, we 
observe a marked tendency toward reasonably 
increasing the powers of insurance commis- 
sioners in the regulation of the business. In 
most instances, companies, agents, lawyers 
and the public are in substantial agreement 
as to the propriety of the measures adopted. 
Fair regulation is universally recognized as 
a necessary and a proper safeguard for the 
common good. 

One state enacted a new insurance code 
which is a monumental piece of insurance 
legislation and is the result of four years of 
work and study. It consists of 271 printed 
pages dealing with every phase of insurance. 
Your committees were charged with the duty 
of minutely examining the proposed code to 
determine the effect of every section of it to 
the end that all possible counsel and advice 
be given. In addition to its conspicuous serv- 
ice on the code, the local committee in that 
state, in cooperation with the other insurance 
interests, had to investigate several hundred 
other bills affecting the business of insurance. 
It is notable that comparatively few were 
passed. 

A new motor vehicle code was enacted in 
another state. As originally published, this 
bill contained 534 sections and undertook to 
rewrite all of the law applicable to motor 
vehicles. The final draft of the bill con- 
forms substantially to the National Safety 
Code and contains the “guest law” and the 
“assured clear distance ahead” rule. 
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We have made no effort to speak of any 
great number of the measures proposed and 
defeated or any great number of the bills 
proposed and enacted into law. To do so 
would be to extend this report interminably, 
However, the foregoing summary, brief 
though it is, demonstrates the types of mat- 
ters which have been given constant study 
by your committees while the legislatures 
were in session. The insurance industry, and 
through it the public, has been benefited, we 
believe, during this legislative year, but the 
story might have been greatly different had 
it not been for the constant alertness, con- 
scientious effort and wholehearted cooperation 
of all persons and groups engaged and in- 
terested in the business of insurance. Our 
legislative committees and our members must 
ever stand ready vigorously to attack im- 
mature, illogical, ill-considered and thought- 
lessly proposed bills, as well as those measures 
which are placed before the legislatures by 
persons and groups merely seeking to benefit 
their own selfish interests at the expense of 
the general public. The business of insur- 
ance has advanced to the point that, in one 
way or another, it comes into direct contact 
with persons in every walk of life and, directly 
or indirectly, affects the welfare of nearly 
every person in this country. Consequently, 
any legislative measure detrimental to the in- 
surance industry is, of necessity, contrary to 
the best interests of the general public. 
When the legislatures meet again, more bills, 
thousands of them, affecting the business of 
insurance will be introduced. It will be our 
task, as lawyers and as representatives of the 
insurance industry, to study those bills, to 
single out the comparatively few that are 
beneficial, and to support them actively. As 
to the great mass remaining, and which are 
objectionable to insurance and detrimental 
to the public welfare, we must continue to be 
vigilant in discovering them, sincere and 
determined in our opposition to them and, 
above all, wholeheartedly cooperative with all 
other insurance groups to the end that bad 
legislation will meet merited defeat, and good 
legislation be speedily enacted into law. 


J. Roy DickiE, 

Mito H. Crawrorp, 

RicHarp B. MontTcoMERY, JR. 
GEORGE W. YANCEY, 


RussELL M. KNEppPER, Chairman. 
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Report of Joint Committee On Code of Ethics for 


Insurance 


OR some years the legal profession has 
} felt that there has been an encroachment 
by corporations and laymen upon the profes- 
sional activities of lawyers, which was detri- 
mental to the interests of both the profession 
and the public. In an effort to correct these 
conditions, the bar associations in many juris- 
dictions took action to punish those believed 


to be responsible, usually through contempt 
suits. The American Bar Association rec- 
ognized this movement in 1930 by the crea- 
tion of a special committee on unauthorized 


practice of law, which was made a standing 
committee in 1933. 

fhe first efforts of the legal profession 
were directed against those corporations and 
laymen who, in one guise or another, were 
holding themselves out to the public as a 
cheap and convenient source of legal assist- 
ance and advice. Automobile clubs, banks 
and trust companies, collection agencies, real 
estate brokers, credit associations and title 
companies found some of their activities un- 
der attack. In some jurisdictions the move- 
ment assumed the proportions of a crusade 
and hundreds of actions against laymen were 
inaugurated either by prosecuting attorneys 
or bar committees. The movement in some 
places resulted in the correction of undesir- 
ible practices, while in others there has been 
the opinion that the definitions of “practice 
of law” sought, included some of the ordinary 
business acts of laymen, which should not be 
restricted to members of the bar. 

The first cases in which insurance adjusters 
were involved were brought against independ- 
ent adjusters, usually in connection with 
cases in which the adjuster had represented 
a claimant. In decision in such separated 
jurisdictions as Minnesota, Louisiana, Ohio 
and Missouri, some of the activities of those 
handling claims were held to constitute the 
practice of law. It was not until 1935 that 
the activities of laymen employed as ad- 
justers by insurance companies were seriously 
questioned. In that year an investigation of 
the work of such adjusters was commenced 
by the Advisory Bar Committee in Missouri, 
which has finally resulted in actions involv- 
ing such adjusters. A suit was instituted in 
Pennsylvania in 1936 to determine the right 
of a lay employee of an insurance company 


Adjusters 


to appear as an advocate before the Work- 
men’s Compensation Commission. The bar 
associations in other states are beginning to 
show an interest in this problem through 
their committees. 

With this developing situation in mind the 
Executive Committee of the International 
Association of Insurance Counsel at a meet- 
ing on February 3, 1937 authorized the 
President to appoint a special committee of 
three practicing lawyers from this Associa- 
tion and extend an invitation to the Asso- 
ciation of Casualty & Surety Executives and 
the American Mutual Alliance each to appoint 
committees of three to collaborate with the 
committee from this Association “for the 
purpose of formulating and defining the 
border line activities which would be accept- 
able to insurance companies and lawyers in 
which insurance adjusters may and may not 
lawfully and/or ethically engage’. 

The last two associations created their 
committees in compliance with this invitation 
and the Joint Committee, consisting of 
Edwin F. Smith, Harry S. Knight and Oscar 
J. Brown from the International Association 
of Insurance Counsel, Raymond N. Caverly, 
Allan Brosmith and Oliver R. Beckwith from 
the Association of Casualty & Surety Exe- 
cutives, Ambrose B. Kelly, John W. Cronin 
and Royce G. Rowe from the American 
Mutual Alliance, met for the performance of 
its duties. 

The committee, in carrying out these in- 
structions, has felt it necessary, because of 
the decisions and the obvious difference be- 
tween their activities, to distinguish between 
independent adjusters and those regularly em- 
ployed by insurance companies. It does not 
feel that its recommendations will establish 
the boundry line between the law and the in- 
surance business with finality. That can 
only be done in each state by the courts, after 
a hearing on a properly presented case. Such 
a case is now pending in Missouri and its 
decision will in all probability settle the ques- 
tion in that state. Similar actions in other 
states will undoubtedly be brought. It was 
our hope, however, that the dividing line 
which we have laid out would prove so 
mutually satisfactory to the contending par- 
ties that no litigation would be necessary. 
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The rules here promulgated are intended 
to apply only to Lay Adjusters making ad- 
justments of Casualty Claims. 

To this end the committee suggests that 
Independent Lay Adjusters making adjust- 
ment of Casualty Claims be governed by the 
following code: 


Code for Independent Adjusters 


1. For the purposes of this Code, inde- 
pendent lay adjusters include laymen and 
corporate adjusters who accept employment 
from various insurance companies engaged in 
the Casualty Branch of the insurance business 
and from individuals and persons making 
claims against insurance companies. They 
are employed by no particular company or 
individual, or person, but hold themselves out 
as qualified to perform the services of an ad- 
juster and accept employment from such com- 
panies and individuals as may desire their 
services. 

2. Independent lay adjusters may inter- 
view parties and witnesses and gather testi- 
mony and evidence of every kind. 

3. Independent lay adjusters in repre- 
senting insurance companies, may after lia- 
bility and coverage have been determined by 
the insurer, effect settlements and obtain re- 
leases therefor but the independent lay ad- 
juster may not manage or control the settle- 
ment of a case after the case has been turned 
over to a lawyer for defense, except with the 
previous knowledge of such lawyer. An ad- 
juster shall not in any way communicate upon 
the subject of controversy with an opposing 
party represented by counsel. 

4. Independent lay adjusters may not in 
any particular represent a claimant except in 
interviewing parties and witnesses and gath- 
ering testimony and evidence. 

5. Independent lay adjusters shall not 
employ lawyers or undertake to control the 
activities of a lawyer on behalf of his prin- 
cipal, except as they do so in accordance with 
definite and specific instructions of the prin- 
cipal. The adjuster must at all times rec- 


ognize what the lawyer is bound to recognize, 
namely, that the lawyer’s relation to his client 
is personal and the responsibility of the lawyer 
is directly to his client. 

6. Except as otherwise provided by law, 
independent lay adjusters may not appear 
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before compensation or industrial boards or 
referees in matters in which the right to com- 
pensation is an issue. 

7. No person may act as an independent 
lay adjuster for a consideration without being 
duly licensed as such by the state in which 
he operates. 

The Committee suggests that company lay 
adjusters employed by Casualty Companies 
be governed by the following code: 


Code for Company Lay Adjusters Employed 
by Casualty Companies 


1. Company lay adjusters include lay 
employees of insurance companies engaged 
in the investigation, adjustment and settle- 
ment of claims against such companies, 
whose work for such companies constitutes 
their sole employment. 

2. Company lay adjusters may interview 
parties and witnesses and gather testimony 
and evidence of every kind. 

3. Company lay adjusters may effect set- 
tlements and obtain releases therefor but may 
not manage or control the settlement of a 
case after the case has been turned over to 
a lawyer for defense, except with the previous 
knowledge of such lawyer. A company ad- 
juster shall not in any way communicate upon 
the subject of controversy with an opposing 
party represented by counsel. 

4. Company lay adjusters may appear be- 
fore compensation and industrial boards and 
referees in behalf of their principal or their 
principal’s insured. 

5. Company lay adjusters may not in any 
sense undertake to advise a claimant concern- 
ing his rights. 

Committee of Association of Casualty & 
Surety Executives, 

RAYMOND N. CAVERLY, 
ALLAN BROSMITH, 
O.tver R. BECKWITH. 


Committee of International Association of 
Insurance Counsel, 
EpwIn F. SMITH, 
Oscar J. Brown, 
Harry S. KNIGHT. 


Committee of American Mutual Alliance, 
JoHn W. CRONIN, 
Royce G. Rowe, 
AMBROSE B. KELLY. 
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